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{ fact #1 } 
You need the right news and business information 
for factual discovery and due diligence. 


{ fact #2 } 
You need it right now. 
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Letters 


Bifurcation—A Novel 
Approach 

Judge David L. Tobin’s featured 
article advocating bifurcation of 
more civil trials (November 2000) 
should be required reading for 
litigators and judges. Most bifur- 
cated trials will be shorter and less 
expensive. This concept will result 
in the elimination or the settling of 
many damage issues and will 
streamline trial calendars. 

Judge Tobin’s novel approach to 
litigation management and calendar 
planning is a win-win solution for 
clients, attorneys, and witnesses. 

Jack W. BETTMAN 
Jacksonville 


Diversity 

The Florida Bar long has talked 
the talk about diversity. It is time 
to walk the walk. 

The Bar President’s October call 
for diversity (“Diversity: Seize the 
Future and Feel the Power of Inclu- 
sion”) came at a time when the 
state’s flagship law school, at the 
University of Florida, was being 
criticized in Gainesville for its lack 
of black faculty. Only one African- 
American, Professor Kenneth Nunn, 
is a full-time tenure track professor 
on site there. (At Florida State Uni- 
versity, only two blacks are reported 
to be in tenure track positions.) 

In March 2000, The Florida Bar 
reported that then ABA President 
Bill Paul was urging expansion of 
minority law school enrollment. Now 
that increase likely will occur as a 
result of placement of two public new 
schools in minority areas. However, 
the demands of those institutions for 
minority faculty members and ad- 
ministrators could have the unfor- 
tunate effect of resegregation. 

African-Americans already have 
indicated in area media that lack of 
role modeling at the UF faculty level 
leaves students discomfited. If 
blacks then rush to the site of the 
new FAMU School of Law, to be ina 
comfort zone, the old South myth of 
“separate but equal” may come to 
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the fore to justify the increased de 
facto separation of the races. Cer- 
tainly every effort should be made 
to pair students/faculty at the UF 
and FAMU schools of law if diver- 
sity is to have real meaning. 

The Gainesville Sun has warned 
that without a change of direction, 
the UF law school would be per- 
ceived as the last bastion of “good 
old boy” racial segregation. The U.S. 
Office of Civil Rights already is said 
to be concerned about Florida’s com- 
mitment in a signed agreement to 
rid higher education of the vestiges 
of racial segregation. Both the new 
law schools and the so-called One 
Florida Plan have been placed un- 
der scrutiny by that office. 

But the need for diversity in the 
legal community obviously goes be- 
yond the academic world. Media 
have reported that blacks make up 
only two percent of the 65,000 
Florida Bar members. Therefore, it 
shouldn’t surprise us that The 
Florida Bar News earlier this year 
reported then president of the 
Florida Chapter of the National Bar 
Association stated, “Minorities still 
have a perception of The Florida Bar 
as a ‘good old boys’ club, as very ex- 
clusionary.” He advocated more mi- 
norities on the Board of Governors, 
including the elevation of his non- 
voting status to that of a voting seat. 

Past efforts, including litigation, 
have failed to change the makeup 
of the Board of Governors. Surely 
the time has come for some drastic 
solutions, if the diversity call is to 
have any meaning. 

Measures to be considered might 
be the following: 

1) Merger with parity of the ABA 
and the National Bar Association 
when two Floridians, Martha 
Barnett and Yvette Simmons, head 
those organizations. 

2) Merger with parity of The 
Florida Bar with the state chapter 
of the National Bar Association. 

3) Willingness of whites to pay 
their dues to the Florida and local 
minority bar associations, even 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the law- 
yer in the practice of the legal 
profession are clearly set 
forth in the following oath of 
admission to the Bar, which 
the lawyer is sworn on admis- 
sion to obey and for the willful 
violation to which disbarment 
may be had. 

“| do solemnly swear: 

“| will support the Constitu- 
tion of the United States and 
the Constitution of the State 
of Florida; 

“| will maintain the respect 
due to courts of justice and 
judicial officers; 

“| will not counsel or main- 
tain any suit or proceedings 
which shall appear to me to 
be unjust, nor any defense ex- 
cept such as | believe to be 
honestly debatable under the 
law of the land; 

“| will employ for the purpose 
of maintaining the causes con- 
fided to me such means only 
as are consistent with truth 
and honor, and will never seek 
to mislead the judge or jury 
by any artifice or false state- 
ment of fact or law; 

“| will maintain the confi- 
dence and preserve inviolate 
the secrets of my clients, and 
will accept no compensation 
in connection with their busi- 
ness except from them or with 
their knowledge and approval; 

“| will abstain from all offen- 
sive personality and advance 
no fact prejudicial to the honor 
or reputation of a party or wit- 
ness, unless required by the 
justice of the cause with which 
| am charged; 

“| will never reject, from any 
consideration personal to my- 
self, the cause of the defense- 
less or oppressed, or delay 
anyone’s cause for lucre or 
malice. So help me God.” 


though they will be in the minority 
in such organizations. 

4) Encouragement of whites to 
refrain from seeking Board of Gov- 
ernor seats when minorities step 
forward to seek the positions. 

5) Minority presence on most, if 
not all, continuing legal education 
programs. 

6) Reporting racial/gender/ethnic 
makeup of the Florida courts. 

7) Minority lawyers as adjunct 
professors at state law schools. 

8) Creation of CLE programs to 
address civil rights, affirmative ac- 
tion, equal opportunity, modern 
property relations, federal/state 
funding for minority and low income 
communities, and the federal Com- 
munity Reinvestment Act. 

9) Withholding visual recognition 
in publications for those with length 
tenure in law practice or member- 
ship. 

10) Minimizing use of member 
photos in Bar publications. 

Let the Bar be the first to encour- 
age discussion about such controver- 
sial issues. 

KAIMOWITZ 
Gainesville 


Suggestions for 
Writing Contracts 

The article, “Fifty Tips for Writ- 
ing the 21st Century Contract” (No- 
vember 2000), has many good 
points, but at least three of its sug- 
gestions are of the 11th century. 

The author suggests recitals in 
the nature of “Whereas” clauses 
each followed by semicolons. Then 
comes a consideration paragraph 
which begins with the stilted phrase 
“Now Therefore.” This style is ar- 
chaic and perpetuates the conclu- 
sion that legal writing has not pro- 
gressed since Schuester from days 
of old. 

The modern method of incorporat- 
ing recitals in a contract employs a 
section entitled “Statement of Back- 
ground Information” or “Statement 
of Purpose and Intent” or the like. 
The recitals are stated in a narra- 
tive form. If the contract is substan- 
tial, a separate paragraph contain- 
ing definitions is included. 

The introduction of the consider- 
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ation clause with the words “Now 
Therefore” is both hackneyed and 
verbose. The words serve no purpose 
except to make the writer of the con- 
tract look silly. The modern way of 
commencing a consideration para- 
graph is with the words “In consid- 
eration of ...”. 

You can probably guess my feel- 
ing about the phrase “In Witness 
Whereof.” 

C. Lovett 
Tallahassee 


I enjoyed James Martin’s article 
on drafting contracts. One part that 
I would disagree with, however, is 
his recommendation to put a blank 
for a date in the first paragraph. 
That’s fine if you have all parties 
sign at the same time in front of you, 
but my contracts typically have 
multiple parties spread around the 
country or the world, and don’t be- 
come effective until signed by the 
last party, who then distributes cop- 
ies containing all signatures to all 
the parties. Leaving a blank space 
invites confusion, as it permits one 
of the parties to write in whatever 
date he wants, which may be before 
or after the actual date the agree- 
ment takes effect or is signed by all 
parties. I have seen a first party sign 
the contract and put that date in the 
first page, then send it on to the 
other parties to be signed a month 
later. I am usually the last party to 
sign, and I don’t want a contract that 
purports to make my company liable 
for something our representative 
may have done under the terms of 
the contract a month before I signed 
it. The way I handle that is to say 
“made on the date last signed by all 
Parties to this Agreement.” To re- 
solve doubt about the effective date, 
which may be different than the 
date the contract was made, include 
an “Effective Date” or “Term of Con- 
tract” paragraph which specifies the 
date liability begins. I then attach 
a protective coversheet that says 
“Contract of 15 December 2000 be- 
tween Harris Corporation, Ajax Cor- 
poration, and NASA for the Supply 
of Satellite Antennas.” 

JAMES FE. Bartuett II 
Melbourne 
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Florida’s Winning Team: 
U.S. Senator Graham and U.S. Senator Mack 


Protecting Floridians’ Right to Justice 


his article is 

in tribute to the 

outstanding bi- 

partisan leader- 
ship of Senator Bob Gra- 
ham and Senator Connie 
Mack in addressing 
Florida’s special judicial 
needs. Because of their ex- 
traordinary determination 
and hard work they have 
achieved what no other 
state has even come close to 
accomplishing in recent 
years concerning the ap- 
pointment of U.S. district court 
judges. Because of their dedicated 
service, Florida has been blessed 
with competent, experienced, com- 
passionate, and highly professional 
judges. These distinguished indi- 
viduals bring to the court the high- 
est standards and strong commit- 
ments to the administration of 
justice. 

What did our senators do to pro- 
tect Floridians’ right to justice? How 
did our Florida senators join hands 
to assist our overburdened federal 
courts in Florida? For several years, 
U.S. Senators Graham and Mack 
worked together to prevent crowded 
court dockets from turning delayed 
justice into denied justice for thou- 
sands of criminal victims, defen- 
dants, and civil litigants in Florida. 
Their unified efforts were ultimately 
successful in the fiscal year 2000 
budget agreement between Con- 
gress and the White House, which 
included legislation to create four 
new Middle District Court judge- 
ships. Senators Graham and Mack 
had introduced legislation to assist 
the overburdened federal courts in 


Senator Bob Graham 


Florida. This legislation was known 
as their “Florida Federal Judgeship 
Act,” which provided additional 
judgeships in the Middle and 
Southern districts. This legislation 
was essential since the situation 
facing federal judges in the Middle 
and Southern districts was a full- 
blown crisis. Statistics kept by the 
Administrative Office of the U.S. 
Courts demonstrated the compel- 
ling need for new judgeships in 
these districts. For example, at the 
time the bill was passed, the Middle 
District ranked second nationally 
in the number of cases filed per 
judge each year, with an astonish- 
ing 805. The Southern District av- 
eraged 608 per judge. Both of these 
numbers were far above the na- 
tional average of 516. Florida was 
indeed fortunate to have strong 
senate leadership at this critical 
juncture. In Florida, Senators Gra- 
ham and Mack instituted a process 
under which a bipartisan commis- 
sion screens candidates. The crite- 
ria employed by our senators in- 
clude: impeccable character, 
superior intellect, significant expe- 
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Senator Connie Mack 


rience, mature judgment, 
strong work ethic, and in- 
tegrity beyond reproach. 
As a result of the 
efforts of our senators, in 
the last three years the 
U.S. Senate has con- 
firmed 13 federal judges 
in Florida: one in the 
Northern District (Judge 
Stephan Mickle); six in 
the Southern District 
(Judges William P. 
Dimitrouleas, Alan Gold, 
Paul C. Huck, Adalberto 
Jordan, Donald Middlebrooks, 
Patricia A. Seitz); and six in the 
Middle District (Judges John Antoon 
II, Richard A. Lazzara, James S. 
Moody, Jr., Gregory A. Presnell, John 
Steele, James D. Whittemore). 

The process for becoming a U.S. 
district court judge is demanding and 
challenging. It is a unique process 
that may take many months or even 
years to complete, starting with ap- 
plications 30 to 50 pages in length. 
It should be noted that there is no 
reference to political party affilia- 
tions in the entire application. The 
applications are studied and “graded” 
by the Federal Judicial Nominating 
Commission, consisting of 39 mem- 
bers who are lawyers and lay people. 
The commissioners are diverse in 
every sense. Senators Graham and 
Mack personally interview the nomi- 
nees, and names are then sent to the 
President. This interviewing process 
by Senators Graham and Mack in- 
volves many hours and energy in ful- 
filling their mutual goal of sending 
the most qualified judicial nominees 
to the President. As part of this pro- 
cess, The Federal Bureau of Investi- 
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gation and the Department of Jus- 
tice conduct exhaustive investiga- 
tion on each nominee. The Ameri- 
can Bar Association conducts an 
investigation, rating “favorable” 
those persons to continue in the pro- 
cess. The President makes his nomi- 
nation, followed by a Senate Judi- 
ciary Committee hearing. After the 
hearing, additional written ques- 
tions are submitted to and must be 
answered by the nominee. The Sen- 
ate Judiciary Committee votes, 
then the entire committee meets to 
consider the answers and votes. The 
names are ultimately submitted to 
the U.S. Senate, where they must 


be scheduled for action. Finally, a 
vote is taken by the entire Senate 
and the candidate is confirmed. 
Fortunately, our two senators be- 
lieve in the rule of law and in an in- 
dependent court. Judicial indepen- 
dence enriches democracy and the 
appointment of these needed federal 
judges protects Floridians’ right to 
justice. Our judicial branch of gov- 
ernment is specifically charged to be 
nonpartisan and nonpolitical—a 
branch to be certain that the found- 
ing constitutional principles are 
maintained independently of the leg- 
islative and executive branches. 
Senators Graham and Mack will be 


remembered for so many outstand- 
ing accomplishments; however, their 
legacy will be their great contribu- 
tion to the preservation of an inde- 
pendent judiciary. All Floridians are 
greatly served by the dedication of 
our U.S. Senators. 

On behalf of all the lawyers in 
Florida, we thank you, Senator Gra- 
ham and Senator Mack. 


HERMAN J. RUSSOMANNO 
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Executive Directions 


Expanding Benefits to Meet Members’ Needs 


nteresting challenges. Intelli- 
gent colleagues. Financial 
well-being. Excitement. Attor- 
neys have come to expect these 
benefits when they embark on their 
careers and continue with the hope 
of preserving those benefits through- 
out their practice. The Florida Bar 
Member Benefits program helps at- 
torneys on their quest to achieve all 
those goals and more in their law 
practice as well as family life. 

The program began in the mid- 
1980s by offering Bar members dis- 
counts on rental cars and magazine 
subscriptions, and the program has 
expanded significantly over the 
years to offer discounts on most of 
the things attorneys need in their 
day-to-day practice, including legal 
research, express shipping, and of- 
fice products, among other things. 

The current Member Benefits 
Committee, chaired by James 
Lupino, is constantly working to 
bring more benefits to Bar mem- 
bers. The 18-member committee 
meets at all major Bar meetings 
and makes recommendations to the 
Board of Governors on behalf of Bar 
members regarding what benefits 
they think should be added. 

In the last year, the Bar’s credit 
card program through MBNA has 
expanded to offer CDs and money 
market accounts as part of the pack- 
age deal for members. MBNA is the 
world’s largest independent credit 
card issuer, and the Bar is among 
the 1,350 professional organizations 
which have contracted with the com- 
pany. For more information about 
these services and no fee affinity 
credit cards, call 800-523-7666. 

In just the past six months, Lexis- 
Nexis, which has consistently pro- 


vided the Bar with computerized le- 
gal research, has added new pack- 
ages and programs to its offerings. 
Ramp Up, a new program for recent 
law school graduates, offers dis- 
counts for new lawyers’ first three 
subscriptions. 

For the first time since the ben- 
efits program began, the Bar is of- 
fering discounted automobile insur- 
ance. The Bar has contracted with 
Geico to provide special discounts to 
Bar members, which includes 24- 
hour sales, policy and claims service. 
Bar members can call 800-368-2734 
for a free quote. 

Business Planning Concepts, Inc., 
the Bar’s individual and group in- 
surance provider, offers discounted 
medical, disability, life, hospital, in- 
come, AD&D, and long-term care in- 
surance, as well as retirement pro- 
grams. BPC was formed in 1984 and 
began offering its services to Bar 
members in 1987. The company can 
be contacted at 800-282-8626. 

Two other insurance providers 
have contracted with the Bar to pro- 
vide specialized services—JurisCo 
and Florida Lawyers Mutual Insur- 
ance. JurisCo offers members civil 
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court bonds by phone in 24 hours by 
calling 800-274-2663. In 1989, the 
Bar created FLMIC to provide ac- 
cessible and affordable professional 
liability protection to all attorneys 
in the state. FLMIC provides 
supplemental defense, prior acts, of 
counsel, title agent, and arbitrator/ 
mediator coverage for those who 
qualify, along with various protec- 
tion packages for nonlawyers. 

One of the most popular benefits 
available to members is provided by 
the car rental programs of Alamo (ID 
#93718), 800-354-2322; Avis (ref. 
#A421600), 800-331-1212; Hertz 
(ref. #152030), 800-654-2200; and 
National (ref. #5650262), 800-227- 
7368. All four companies offer spe- 
cial discounts to Bar members. 

For those who need a break from 
the work-a-day week, Cruises Only 
offers group and individual cruise 
discounts to destinations around the 
world. Visit their website, for more 
information, or call 800-463-8619. 

Mailing legal documents just got 
easier AND cheaper, thanks to both 
Airborne Express and UPS. Air- 
borne Express saves Bar members 
up to 42 percent with their flat rate 
pricing, and UPS offers members 
$1.75 off UPS Next Day Air. Air- 
borne Express can be contacted at 
888-758-8955, and members can get 
more information about UPS rates 
at 800-325-7000. 

The Bar News will bring you up- 
dates as new products and services 
become available. In the meantime, 
check out page 10 for a list of your 
current benefits. 


JOHN F. HARKNESS, JR. 


‘ 

2s 

é | 

| 
| 
| 
i 
| 
} 
} 
= 
| 


introducing Practice Pages, designed for 
the small firm that doesn’t think small. 


Now, two Florida law Practice Pages are available through /exis.com®: Family 
Law and General Practice & Litigation. These remarkable interfaces bring the 


crucial tools and information you need together in one easy-to-use Web oe gsrenve Mole 

ual 


location. You can research analytical and primary law sources, track recent 
news and developments, draft forms, find people, property and financial 
information, and more. Best of all—with our custom pricing program, Florida Family Law 
lexis.com Practice Pages are affordable for even the smallest firm. For more Florida General 


information, please call 1-800-356-6548 or visit lexis.com/smallfirms. Practice & Litigation 


ae 
== 
5 
lexis! NEXIS Dairy OF 
system 
som 
“ak aw 
¥ 
whe 


ADMINISTRATIVE LAW: 


A MEANINGFUL ALTERNATIVE TO 
Court LITIGATION 


by Judge Linda M. Rigot 


S. Ch. 120 allows persons substantially affected 

by the preliminary decisions of administrative 

agencies to challenge those decisions. Whether a 

state agency acting in its regulatory capacity has 
determined that your client failed to achieve a passing 
score on the real estate licensing examination, should 
not receive a permit to build a dock and boathouse in 
waters of the state, or failed to maintain minimum stan- 
dards for the operation of a nursing home facility, your 
client has the right to participate in that decision before 
it becomes final. 

Access to Florida executive branch decisionmaking can 
be easy, efficient, and economical. It can be accomplished 
in a number of ways. Some of the articles in this focus 
issue of The Florida Bar Journal describe various points 
of entry and methods for participating in the 
decisionmaking process before a final decision is made. 

In Florida, administrative hearings involving disputed 
facts are generally referred to the Division of Adminis- 
trative Hearings, an independent central panel which 
hears cases involving most state agencies. The exceptions 
are set forth in FS. Ch. 120, the Administrative Proce- 
dure Act. DOAH’s administrative law judges also deter- 
mine whether proposed and existing agency rules are 
invalid exercises of delegated legislative authority based 
on certain statutory grounds, and based on constitutional 
grounds in the case of proposed rules. DOAH proceed- 
ings are conducted like nonjury trials. 

In addition to conducting hearings arising under FS. 
Ch. 120, DOAH has jurisdiction in a number of areas not 
involving state agencies in their regulatory capacities. 
Over the years the legislature has determined that the 
administrative process is likely to achieve fair and effi- 
cient results, and satisfy due process requirements, for 
cases traditionally litigated before Article V courts. 

As to classes of persons, DOAH has jurisdiction over 
exceptional education cases, reviewing the appropriate 
educational placement of handicapped or gifted students 
in Florida’s public schools when the school system and 
the child’s parents disagree about the services to be pro- 
vided to an individual student.' 


14 THE FLORIDA BAR JOURNAL/JANUARY 2001 


Similarly, although it requires an Article V court to 
involuntarily commit someone to one of Florida’s men- 
tal health facilities, once committed, that person can be 
retained in that facility only for a maximum of six 
months. If the medical professionals at the facility de- 
termine that the patient should be retained longer than 
six months, the administrator must petition DOAH for 
an order allowing the patient’s continued involuntary 
placement.’ Accordingly, every patient involuntarily 
placed in a mental health facility and retained there has 
a right to a hearing on that continued placement at least 
twice a year. For these cases and for exceptional educa- 
tion cases, DOAH administrative law judges issue final 
orders. 

In the late 1980s the Florida Legislature responded to 
concerns about the high cost of medical malpractice li- 
ability insurance and the number of physicians failing 
to carry professional liability insurance by moving some 
types of litigation into the administrative arena. DOAH 
administrative law judges have exclusive jurisdiction to 
hear and determine whether a claim for a birth-related 
neurological injury to an infant is compensable and, if 
so, the amount of compensation.’ If a claim is not com- 
pensable pursuant to the Florida Birth-Related Neuro- 
logical Injury Compensation Plan, civil remedies may 
be pursued. 

In medical malpractice cases, litigants now have a 
choice of trial in a circuit court, with or without a jury, or 
voluntary binding arbitration before a three-person 
panel. An administrative law judge from DOAH serves 
as the chief arbitrator, and the claimants appoint one 
arbitrator while the defendants appoint the other.‘ If the 
circuit court is selected, the claimants must prove liabil- 
ity and damages; however, if arbitration is selected, the 
claimants must only prove damages. Other statutory in- 
centives and penalties exist depending on the choice of 
forum. DOAH has promulgated rules of procedure for 
medical malpractice arbitration proceedings.° 

FS. §120.65(7) authorizes DOAH to provide its admin- 
istrative law judges on a contract basis to any govern- 
mental entity not specifically bound by Ch. 120. By con- 
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Joe McFadden 


Special editors for this issue of 
the Bar Journal on the Administrative Proce- 
dure Act are Judge Linda Rigot, Ralph A. 
DeMeo, and Judge Charles A. Stampelos. 
Judge Rigot has been an administrative law 
judge with the Division of Administrative Hear- 
ings since 1980. Mr. DeMeo is a shareholder 
in Hopping Green Sams & Smith, PA., Talla- 
hassee, past chair of the Environmental and 
Land Use Law Section Executive Council, and 
member of the Administrative Law Section Ex- 
ecutive Council. He received his J.D. from 
Florida State University in 1984 and M.A. from 
Stetson University in 1980. Judge Stampelos 
is an administrative law judge with the Divi- 
sion of Administrative Hearings and a mem- 
ber of the Administrative Law Section Execu- 
tive Council. He received his J.D. in 1976 from 
the College of William and Mary and his M.A. 
in 1973 from the University of Miami. 
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tract, DOAH judges conduct proceedings and render de- 
cisions for a number of Florida cities and counties in the 
areas of land use, vested rights, environmental enforce- 
ment, growth management plans, employee appeals, fair 
housing ordinances, and student expulsions, for example. 
DOAH’s legislative charge is the resolution of admin- 
istrative disputes referred by state agencies or, in some 
types of cases, initiated by the filing of a petition at 
DOAH. In the past, an extensive pilot project was con- 
ducted to ascertain if the availability of mediation at 
DOAH would resolve disputes more quickly or increase 
the normal settlement rate of cases referred to DOAH. 
All DOAH judges received intensive training in media- 
tion techniques from the American Arbitration Associa- 
tion, and some also attended the Harvard Negotiation 
Program. 
During the course of the pilot program, data was col- 


DOAH’s legislative charge is 
the resolution of administrative 
disputes referred by state 
agencies or, in some types of 
cases, initiated by the filing of a 
petition at DOAH. 


lected and objective performance measures were applied 
to the data. Different approaches were tried, and differ- 
ent types of cases were selected for mediation. The pro- 
gram was determined to have not produced cost-effec- 
tive results. The number of disputes settled before final 
hearing without mediation was as great as the number 
of cases that settled with mediation. Further, settlements 
did not occur any quicker as a result of mediation. 

Although mediation has been successful in the judi- 
cial branch, the significant differences between the types 
of cases heard by DOAH and those heard by the circuit 
courts account for the lack of success of mediation at 
DOAH. First, agencies settle the vast majority of poten- 
tial cases, and the small percentage of potential cases 
referred to DOAH are those in which the government 
agency and private party litigants have been unable to 
resolve their dispute informally. Second, cases filed at 
DOAH are scheduled for final hearing within a few weeks 
after they are filed, thus requiring the parties to analyze 
and prepare their cases within a short time. By contrast, 
cases filed before the circuit courts are likely to remain un- 
scheduled for trial for long periods of time. Accordingly, in 
circuit court there is an extended period of time available 
before trial during which mediation can occur. 

The largest barrier to successful mediation at DOAH, 
however, involves the type of litigation prevalent in the 
administrative realm. Cases mediated in circuit court 
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rarely involve matters of public policy but rather involve 
private citizens with disputes more amenable to equi- 
table solutions or compromise, such as disputes over 
money or property. Administrative cases carry public 
policy considerations which are difficult to compromise, 
unlike private litigation. Additionally, many DOAH cases 
involve collegial boards that cannot, or agency heads who 
do not, authorize their counsel to bind them during settle- 
ment negotiations. Further, many administrative cases 
are so complex, and involve so many parties, that me- 
diation would take more time to achieve any appreciable 
results than simply proceeding to final hearing. 
Florida’s central panel has been organized to reduce 
the costs normally associated with litigation in Article V 
courts. Although DOAH is headquartered in Tallahas- 
see, its administrative law judges conduct proceedings 
in the venue most convenient for the nongovernment 
party, frequently by video teleconferencing. Citizens are 
not required, therefore, to incur travel expenses to Tal- 
lahassee for their lawyers and witnesses in order to con- 
test state agency decisions. Subpoenas may be served by 
any person who is not a party and is 18 years of age or 
older. There is no filing fee for cases filed at DOAH.® 
This issue of The Florida Bar Journal contains articles 
by administrative law specialists considering why 
Florida’s Administrative Procedure Act exists in its cur- 
rent form, explaining how executive branch litigation 
complies with the separation of powers doctrine, com- 
paring administrative hearings with circuit court litiga- 
tion, and comparing the Florida and the federal admin- 
istrative procedure acts. U.S. Magistrate Judge William 
C. Sherrill, Jr., specifically looks at the Division of Ad- 
ministrative Hearings, Florida’s innovative central panel. 
An agency attorney and private practitioners explore 
agency rulemaking, from different perspectives, and the 
several ways in which citizens can participate in formu- 
lating the substance of agency regulations. The require- 
ments for standing to participate in an administrative 
proceeding and to challenge an agency’s proposed or ex- 
isting rules are explained. The remaining article dis- 
cusses the experience of the First District Court of Ap- 
peal in utilizing mediation to resolve cases involving 
administrative law. 
The authors and I thank you for your interest, as will 


your clients. 


1 Fra. Stat. §230.23(4)(m)5. 

2 Fia. Stat. §394.467(7). 

3 Fria. Stat. §§766.301—766.315. 

Stat. §§766.207—766.212. 

5 ApMIN. ch. 60Q-3. 

6 ADMIN. CopE R. 28-106.212(2). 


Linda M. Rigot is an administrative law judge with the 
Division of Administrative Hearings and has been with DOAH 
since 1980. Judge Rigot received her J.D. cum laude in 1969 
from the University of Miami and her B.A. in 1966 from that 
same university. She is a past chair of the Administrative Law 
Section and is on the steering committee for the Bar’s Florida 
Administrative Practice manual. 


Bee 
> 
> 
4 
4 
if 
mk 


ilsbar 


www.gilsbar.com 
P.O. Box 998 
Covington, LA 70434 
1-800-445-7227 


Lawyers|nsurance.com 


CNA PRO 


Working to manage risk is what CNA 
Professional Liability Insurance is all about. 
Now we're pleased to introduce a better way of 
working together. Because CNA now works 
directly and solely with dedicated agents 
in your area. Giving you the same high level 
of expertise you've come to expect from both 


parties, delivered with unprecedented efficiency. 


Securing a proper risk management program 
requires a knowledgeable agent and a trusted 
financial partner. Now your connection to both 
is stronger and clearer than ever. Contact our 
dedicated agent today to find out more about 


this exciting new partnership. 


nies of CNA. CNA is a registered service mark, trade name and domain name of CNA Financial Corporation, CNA Plaza, Chicago, Illinois 60685 


More than insurance. 


Lawyers’ professional liability from CNA is underwritten by Continental Casualty Company or Transportation Insurance Company, member compa- 


: 
i 


Why Florida Needs the 


Administrative Procedure Act 


by William E. Williams and S. Curtis Kiser 


t is likely that the life of the 

average Florida citizen today is 

more directly affected by deci- 

sions of Florida administrative 
agencies than by those of the courts. 
Because of the combination of 
Florida’s rapid growth with its in- 
evitable impact upon virtually every 
governmental institution, together 
with the state’s fragile natural en- 
vironment, the scope of government 
regulation in Florida has increased 
exponentially in the last 50 years. 
The types of decisions made by state 
agencies include areas as disparate 
as where and how local governments 
may grow; the size and location of 


is of continuing value. 

American administrative law is a 
phenomenon which has developed over 
the last 150 years, growing primarily 
] out of the federal “trust busting” ac- 
tivities in the late 19th century and 
the heightened degree of government 
involvement resulting from attempts 
to recover from the Great Depression. 
Several factors gave rise to adminis- 
trative agencies at both the federal and 
state levels. Important among these 
{factors were the increasing complex- 
ity of modern social, economic, and in- 
7? dustrial systems and the importance 
of specialized expertise in the regula- 
tory process.’ 


healthcare facilities; the size and 
location of electric utilities, including the establishment 
of rates charged to customers; the drawing of school dis- 
trict lines by local school boards; and the location of trans- 
portation facilities and the selection of the companies 
that will build them, to name a few. In short, in modern 
day Florida, state government is very much with us. Close 
upon the 25th anniversary of the enactment of the mod- 
ern Florida Administrative Procedure Act,' it is instruc- 
tive to take a brief look at the development of adminis- 
trative law as a distinct legal concept, the development 
and processes associated with the practice of adminis- 
trative law in Florida, and whether the current system 
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The proliferation of administra- 
tive agencies can be traced to the need for governmental 
entities that not only decide disputes, but also have the 
power to issue regulations having the force of law, to 
supervise the application of the law, and to investigate 
and prosecute matters within the scope of legislatively 
created regulatory programs.* The legislative branch of 
government is ill-suited for such a task because day-to- 
day regulation often involves amassing great quantities 
of detailed information and applying the product of evolv- 
ing science and technology to new problems on an ongo- 
ing basis. In contrast, legislative bodies are better suited 
to establishing major public policies and monitoring how 
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those policies are being adminis- 
tered by the executive branch.‘ 

Likewise, the courts were thought 
to be ill-suited to perform many of 
the functions of administrative 
agencies. Aside from the obvious 
problem of the constitutional sepa- 
ration of powers doctrine, courts tra- 
ditionally have been viewed as too 
awkward, slow, and expensive to re- 
solve administrative disputes ad- 
equately.° 

Against this backdrop, the Florida 
Law Revision Council undertook in 
1974 to produce and propose for en- 
actment by the Florida Legislature 
a wholly revised Administrative Pro- 
cedure Act.® The purpose of this re- 


vision was “to remedy massive defi- = for 40% i in ios Its not like you 


nitional, procedural and substantive 
deficiencies in existing law... .”’ The 
amendments to F.S. Ch. 120 that ee have big plans for this money. 
emerged from this effort address 

these problems “(i) by prescribing 
due process minima for the opera- 
tion of Florida administrative agen- 
cies, (ii) by defining with particular- 
ity the agencies covered or excluded, 
(iii) by clarifying inconsistencies and 
rectifying incongruities in the exist- 
ing law, (iv) by expanding the oppor- 
tunities for flexibility and informal- 
ity in Florida administrative 
processes, (v) by broadening public 
access to the precedence and activi- 
ties of agencies, and (vi) by clarify- 
ing the scope of judicial review.”* It 
was also noted by the council’s re- 
porter that: 
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The notions of basic fairness which 
should surround all governmental activ- 
ity, such as the opportunity for adequate 
and full notice of agency activities, the 
right to present viewpoints and to chal- 
lenge the view of others, the right to de- 
velop a record which is capable of court 
review, the right to locate precedent and 
have it applied, and the right to know 
the factual bases and policy reasons for 


agency action, are neither uniformly nor ma 
universally applied in Florida. The pro- Invest With Confidence 


posed act attempts to rid existing law of g: Re Bi 
the anachronisms which allow those con- y owe ice 


ditions to exist.® 


Another goal of the 1974 amend- Call the Rollover Specialists at 1-800-541-1725 


ments to Ch. 120 was to increase 


access to and the availability of pub- Get our free kit on managing your retirement plan distribution, plus 
lic information about the actions of prospectuses for a broad range of no-load mutual funds. 
state agencies. Accordingly, the www.troweprice.com/roliover 
amendments to Ch. 120 were in- For more information, incuting fes, expenses, and risks read the prospects carefuly betore 
tended to “cut down on the private investing. T. Rowe Price investment Services, Inc., Distributor. 
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knowledge of the policies which 
shape agency decisions which is now 
possessed only by small groups of 
specialists and the agency staffs.”"° 

The amendments to the Admin- 
istrative Procedure Act that were 
passed in 1974, and amendments 
that occurred almost annually 
thereafter until the mid-1990s, cre- 
ated “an impressive arsenal of var- 
ied and abundant remedies for ad- 
ministrative error... .”'! Specifically, 
the new Administrative Procedure 
Act impacted the scope and manner 
of the exercise of agency discretion 
in three important respects: 1) the 
APA established a method for re- 
solving issues of disputed fact; 2) it 
required that an agency adopt in 


120."° The goals of these amend- 
ments were to simplify the Admin- 
istrative Procedure Act, increase 
flexibility in the application of ad- 
ministrative rules and procedures, 
and to increase agency accountabil- 
ity to the legislature and the gen- 
eral public.'® Among other things, 
these amendments created a vari- 
ance and waiver procedure to allow 
agencies more flexibility when the 
strict application of rules resulted 
in unfairness,'’ the award of attor- 
neys’ fees to administrative litigants 
under certain circumstances,’® in- 
creased opportunities for informal 
resolution of administrative dis- 
putes,’® and additional rulemaking 
requirements for agencies. 


By the mid-1990s, legislative 
concern with agency activities led 
to a sweeping review, analysis, 


and amendment of Ch. 120. 


rule form its policy statements of 
general applicability, and further 
required agency proof of policies not 
expressed in rules and permitted 
countervailing evidence and argu- 
ment; and 3) it required an agency 
to explain in a final order the exer- 
cise of its discretion and subjected 
that explanation to judicial review.’ 
Florida courts were quick to ac- 
knowledge that “the administrative 
process, as embodied in Florida’s 
1974 Act, recognizes that a hearing 
independently serves the public in- 
terest by providing a forum to ex- 
pose, inform and challenge agency 
policy and discretion.” 

By the mid-1990s, legislative con- 
cern with agency activities led to a 
sweeping review, analysis, and 
amendment of Ch. 120.'* The legis- 
lature, after receiving a report from 
the Governor’s Administrative Pro- 
cedure Act Review Commission, en- 
acted sweeping amendments to Ch. 


As presently consti- 
tuted, the Florida Ad- |; 
ministrative Procedure 
Act contains an even 
more “impressive arse- 
nal of varied and abun- 
dant remedies for ad- 
ministrative error” than in 1977 
when that evaluation of the act was 
made by the court in Department of 
General Services v. Willis, 344 So. 2d 
580 (Fla. lst DCA 1977). There are 
specific requirements that agencies 
must follow in developing and 
adopting rules which are generally 
applicable to the public.”° Agencies 
are required to maintain and index 
their final orders so that the public 
can be informed with regard to an 
agency's interpretation of its legis- 
lative mandates.”! Agencies must 
adopt as rules their statements of 
general applicability,” and the ex- 
tent of their rulemaking authority 
has been increasingly circumscribed 


20 THE FLORIDA BAR JOURNAL/JANUARY 2001 


by the legislature.”* Agencies are re- 
quired in certain circumstances to 
estimate the anticipated cost of new 
regulations on the public.** Agen- 
cies are now allowed to grant vari- 
ances or waivers to their rules to 
avoid unfair results.”*> Agency ac- 
tions in the form of rule adoption or 
the determination of individual 
rights are subject to hearing re- 
quirements before independent ad- 
ministrative law judges, where the 
parties are intended to participate 
on an equal footing.”® Informal reso- 
lution of administrative disputes is 
possible through either mediation” 
or the summary hearing process.” 
Finally, agency action is reviewable 
by the appellate court system in 
Florida.” 

In Ch. 120, the Florida Legisla- 
ture has created a comprehensive 
administrative decisionmaking pro- 
cess which provides a road map for 
the exercise of authority delegated 
to agencies by the legislature, and, 
at the same time, provides full op- 
for public participation. 
1 Utilization of 
these processes 
results in- 
formed decision- 
making by gov- 
ernment officials, 
and further lends 
legitimacy to the 
decisionmaking 
process through 
encouraging pub- 
lic participation. 

—_ It is precisely this 
type of f public participation which 
raises the level of confidence of citi- 
zens in their government. As ob- 
served by Professor Kenneth Davis: 


The administrative process is a govern- 
mental tool. It is no more conservative 
or liberal than the elevator in the Sen- 
ate Office Building .... Even though it 
is only a tool, and even though it has a 
wide range of flexibility and adaptabil- 
ity, the administrative process is always 
a tool for positive government, never a 
tool for laissez faire.*° 


The processes embodied in FS. 
Ch. 120, as frequently amended by 
the legislature, have stood the test 
of time. The decisionmaking tem- 
plate contained in the Florida Ad- 
ministrative Procedure Act contains 
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a comprehensive process which sub- 
jects state agencies to a uniform 
procedure, thus hopefully assisting 
in predictability and guarding 
against arbitrariness. The citizens 
of Florida have a huge investment 
in the development of this process 
as it has evolved over the last 25 
years. The remarkable combination 
of legislative creativity, the adapt- 
ability of the executive branch in 
utilizing the processes contained in 
Ch. 120, and judicial interpretations 
applied to the final products of that 
process have placed Florida in the 
forefront of progressive administra- 
tive decisionmaking. This is not to 
imply that the current system is 
perfect. The act has been amended 
many times during the last 25 years. 
However, the basic concepts requir- 
ing agencies to use uniformly rec- 
ognizable procedures in enacting 
rules or issuing orders; allowing the 
public an opportunity to challenge 
those decisions in a neutral forum; 
and subjecting agency decisions to 
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judicial review are of significant 
value to the citizens of Florida, and 
should not be changed lightly. U 
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The Florida Division 
Administrative Hearings 


by Judge William C. Sherrill, Jr. 


ven among members of ¢™ 
Florida’s trial bar, the Divi- 
sion of Administrative Hear- 
ings is known well only to 
some. Perhaps this is as it should 
be. Things that work well attract {| 
little notice. 


Administrative Due Process 

With its warm, attractive climate, 
environmental fragility, regional di- | 
versity, and exploding population, 
Florida has as tough a set of com- 
munity problems as any state in this 
union. Florida government at all lev- 
els is deeply involved in actions ; 
which affect our future. Much of this 
is played out between the Florida 


always present. Yet, despite the 
cost, checks and balances are funda- 
mental in our sense of right govern- 
ment, lest those who govern become 
too strong and trample the rights of 
the people. 

Process, and due process in 
particular, ineluctably follows form, 
and due process has traditionally 
been provided by our judicial branch. 
Courts have a long history of inde- 
pendence from legislative and execu- 
{tive branches. Impartiality flows 
from independence. 

But due process need not be 
confined to courts. The executive 
branch can afford fair procedures to 


Legislature and the executive 
branch, with an occasional and usu- 
ally significant interpretation of law from the courts. 

A meeting with a bureau chief or an assistant should 
be the way that most administrative controversies are 
resolved. But it is obvious that agencies cannot resolve 
many disputes so simply. Especially for more controver- 
sial disputes, a greater level of formality is needed. For 
these, notice and an opportunity to be heard in an im- 
partial forum are deemed by most of us to be inalienable 
rights. 

Due process is never the most efficient process for the 
implementation of agency purpose. An unassailable au- 
tocratic decision cannot be beaten for efficiency. The ten- 
sion, therefore, between agency purpose and due process 
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—-_ the people of Florida through admin- 
istrative law. 

The beginnings of administra- 
tive due process were modest. An agency simply assigned 
an employee to make a factual record for the agency head. 
Other than the lack of another system, it was thought 
that agencies have internal policies known only to agency 
officials, and that an independent adjudicator would not 
be sufficiently sensitive to such policies. Yet, except for 
dedication of an employee to create a written record of 
what was said, this is little different than an informal 
meeting with a member of the agency’s staff. While it 
might be an inexpensive way to achieve fair accommo- 
dation between agency purpose and a citizen’s interests, 
this is not a model an average citizen has reason to trust; 
nor is it consistent with Florida’s tradition of govern- 
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ment in the sunshine in which 
agency policies are thought to be 
improved by exposure to public cri- 
tique. 


Division of 
Administrative Hearings, 
Florida’s Central Panel 

Long ago, Florida made the Divi- 
sion of Administrative Hearings its 
central adjudicatory body for admin- 
istrative law. The Division of Admin- 
istrative Hearings was created in 
1974 based upon the California sys- 
tem of hearing examiners.' Florida 
was a leader then. Twenty-three 
states now have some form of a cen- 
tral panel of administrative law 
judges.’ 

The division is not a constitu- 
tional agency. Though it is “located” 
in the Department of Management 
Services and is not explicitly a sepa- 
rate department,’ it is responsible 
directly to the Governor and Cabi- 
net. The director is appointed by a 
majority vote of the Administration 
Commission, that is, the Governor 
and the Cabinet,‘ and the appoint- 
ment must be confirmed by the Sen- 


ate.’ It is implicit that removal of 
the director must follow the same 
process since that process is re- 
quired to appoint a successor. 

The division is a separate budget 
entity.® It is funded, however, en- 
tirely from trust funds rather than 
from general revenue.’ Thus, the 
funding is directly correlated to the 
work the division does for executive 
agencies. 

The division’s budget is submitted 
directly to the legislature, just as the 
budget for the judicial branch is sub- 
mitted to the legislature by the chief 
justice. Budget actions by the Execu- 
tive Office of the Governor which af- 
fect the division may be appealed by 
the director to the Administration 
Commission, which may decide the 
question by a majority vote.* Further, 
while the Department of Manage- 
ment Services must provide “admin- 
istrative support and services to the 
division to the extent requested by 
the director,” “[t|he division shall not 
be subject to control, supervision, or 
direction by the Department of Man- 
agement Services in any manner, in- 
cluding, but not limited to, person- 


nel, purchasing, transactions involv- 
ing real or personal property, and 
budgetary matters.”” 

Administrative law judges are 
“employed” by the division.'° Tenure 
with respect to the director and, in- 
directly, the Administration Com- 
mission, is a consequence of status 
as a career service employee. Like 
Article V judges, and unlike a nor- 
mal career service employee, the 
salary remains fixed without pay 
steps and does not change until ad- 
justed by the legislature. 

The minimum legal experience 
required is five years as a member 
of The Florida Bar, the same as for 
Article V judges.'! Administrative 
law judges are exceptionally sea- 
soned jurists, however, currently 
averaging 26 years as members of 
the Bar. 

Administrative law judges tend to 
view their work as a career and to 
stay with the division for many 
years. There are currently 37 admin- 
istrative law judges who regularly 
hear cases, and two who serve in 
administrative roles, a total of 39 
positions.'* Since 1974 there have 
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been only 69 persons who have 
served or still serve as administra- 
tive law judges."* This is an extraor- 
dinarily low turnover for any orga- 
nization. 

Eighty-five percent of the 
division’s docket is taken up by nine 
agencies. In descending order of per- 
centage of use, these are the Agency 
for Health Care Administration, De- 
partment of Health, Department of 
Business and Professional Regula- 
tion, Department of Environmental 
Protection, Department of Children 
and Family Services, Department of 
Community Affairs, Department of 
Insurance, Department of Transpor- 
tation, and Department of Manage- 
ment Services.'* The four agencies 
actually using the most final hear- 


management districts increased by 
78 percent in fiscal year 1998-99 
when compared to the preceding fis- 
cal year.'* Agencies other than state 
executive branch agencies ac- 
counted for about 30 percent of the 
final hearing hours of administra- 
tive law judges in fiscal year 1998-— 
99.19 

Administrative law judges in fis- 
cal year 1998-99 handled an aver- 
age of 175 new cases, but of these, 
104 (59 percent) went to hearing, 
and 90 (51 percent) required either 
a written recommended or final or- 
der.” A comparison to a trial court 
in the judicial branch is useful. In 
the U.S. District Court for the North- 
ern District of Florida, there were 
1,627 new civil cases commenced in 


Since 1974, administrative law 
judges have had authority, after 
an appropriate hearing, to enter a 
final order that an agency’s rule is 


an invalid exercise of | 
delegated legislative authority. | 


ing hours were, in descending order, 
the Agency for Health Care Admin- 
istration, Department of Business 
and Professional Regulation, De- 
partment of Children and Family 
Services, and Department of 
Health.'® 

The division’s administrative law 
judges are increasingly sought out 
by local agencies. County school 
boards generated 1,101 final hear- 
ing hours in fiscal year 1998-99, 
about twice the number as the 
Agency for Health Care Administra- 
tion, the highest user of administra- 
tive law judges among state execu- 
tive agencies.'* Water management 
districts, regional planning councils, 
cities, counties, and similar agencies 
which contract for administrative 
law judge services accounted for 453 
final hearing hours, about the same 
as the Department of Health.'’ The 
number of cases involving water 


fiscal year 1999,”' or 
about 400 for each of 
the four authorized ; 
judgeships.”” However, 
only 2.1 percent of the 
pending civil cases ter- i 
minated after a trial in 

that year; the rest terminated be- 
fore trial.”* While it is true that some 
significant portions of those judicial 
civil cases terminated on pretrial 
motions, still it is unquestionable 
that compared to the termination of 
judicial civil cases, a very significant 
portion of administrative cases do 
not terminate by settlement or by 
other prehearing procedures, and 
must go to final hearing to termi- 
nate. 


Recent Changes to the 

Administrative Procedure Act 
Administrative law judges con- 

tinue to be delegated important re- 
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sponsibilities by the Florida Legis- 
lature. Since 1974, administrative 
law judges have had authority, after 
an appropriate hearing, to enter a 
final order that an agency’s rule is 
an invalid exercise of delegated leg- 
islative authority.” Were this feature 
not in the Florida Administrative 
Procedure Act, circuit courts would 
hear these claims. While the sub- 
stantive standard for rulemaking 
and determining the validity of rules 
has been made more restrictive as a 
consequence of amendments in 1996 
and 1999,”° administrative law 
judges continue to be entrusted with 
final order authority in rule chal- 
lenges. 

In adjudicatory cases, where there 
has been a decision which “affects 
substantial interests,” the adminis- 
trative law judge normally has the 
role of making findings of fact and 
a recommendation.” Findings of 
fact by administrative law judges 
continue to be presumptively cor- 
rect, and may not be lightly set aside 
by the agency.”’ As a consequence of 
recent amendments, however, con- 

clusions of law by 
administrative 
j law judges are 
; even more insu- 

lated from change 

by the agency.” In 
| view of these new 
j responsibilities, it 
is plain that the 
division and ad- 
ministrative law 
judges continue to 
enjoy the confi- 
dence of the legislature. 


Values Achieved by a 
Central Panel of Judges 

A central panel of administrative 
law judges like the Florida Division 
of Administrative Hearings effec- 
tively provides impartiality. The 
structure also fosters accountability, 
professionalism, and economies of 
scale. 

e Impartiality 

Impartiality is critical to the func- 
tioning of any fair system of 
recordmaking and adjudication. A 
judge with a stake in the matter to 
be decided, whether arising from 
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personal interest or the interest of 
his or her employer, does not inher- 
ently enjoy the confidence of the 
parties to the dispute. 

A central panel encourages impar- 
tiality in a variety of ways. First, it 
assures that administrative law 
judges have independence. A sepa- 
rate agency, which reports only to 
the legislature for budget and plan- 
ning, in a building committed by its 
structure to impartial hearings, in- 
sulates the administrative law 
judge from unsuitable pressure from 
either the agency or the citizen. 

Judicial independence and gov- 
ernment in the sunshine are eroded 
when ex parte contacts affect the 
outcome of a dispute.’ A centralized 
place for location of administrative 
law judges helps to avoid ex parte 
contacts. There is no need for agency 
expertise to be conveyed to the ad- 
judicator by ex parte contacts since 
it can be imparted by an agency wit- 
ness. Agency expertise may be then 
clarified or challenged through cross 
examination, and the agency may 
become better educated through tes- 
timony from citizens and experts 
from the private sector. 

A centralized panel also tends to 
normalize the process by which de- 
cisions are reached, and in so doing, 
fosters impartiality. Administrative 
records, consistently prepared by 
administrative law judges who do 
things the same way, governed by 


Aesop’s Fables were not written 
for children — 

They were written to help leaders 
improve their lives and the lives of the 
people those leaders serve. Aesop’s fables 
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such things as greed and giving, arrogance 
and humility, and selfish indifference and 
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Papantonio’s new release, with foreword 
by Robert FE Kennedy, Jr., explores the 
details of the timeless wisdom left by 
Aesop. He invites lawyers to think about 
character qualities that we should both 
revere and revile in leaders. 


Papantonio shows how Aesop’s wisdom 
can benefit lawyers in their role as leaders. 


the same statutes and administra- 
tive rules, constrain the information 
gathering process and level the play- 
ing field. While there is a procedure 
for the agency head to reach a dif- 
ferent conclusion, this is constrained 
on the one hand by the open hear- 
ing, and on the other by judicial re- 
view in the district court of appeal. 

Accountability 

Centralization has helped attain 
judicial accountability for productiv- 
ity. Accountability for the substan- 
tive results of decisions, of course, 
is antithetical to judicial impartial- 
ity and independence, but there is 
no reason that judges of all types 
cannot be held accountable in some 
measure for productivity and effi- 
ciency. 

As discussed earlier, in Florida 
the director of the division is jointly 
accountable to several elected offi- 
cials, and this diffusion of political 
power serves to insulate the division 
from political interference in a par- 
ticular case.*° Accountability exists 
nonetheless. Administrative law 
judges in Florida are centrally ac- 
countable to the director rather than 
to a multitude of agency heads. 
Though they are career service em- 
ployees, thereby assuring some 
measure of tenure with respect to 
the director, there is at least a cen- 
tral structure for management of 
productivity. 

The division itself is especially a 
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creature of statute. Thus, its effi- 
ciency may be fine-tuned by stat- 
utes. There are a number of such 
examples which achieve that pur- 
pose with little extra cost. A hear- 
ing on a bid protest must commence 
within 30 days of receipt by the di- 
vision of a request for hearing, and 
a recommended order generally 
must be entered within 30 days af- 
ter receipt of the transcript.*! Cases 
involving exceptional education stu- 
dents are also expedited, and a fi- 
nal order must be issued 45 days 
after the request for a hearing is 
filed.*? Rule challenges must be 
heard within 40 days of filing and a 
final decision rendered within 30 
days following the hearing.** Sum- 
mary hearing procedures have ex- 
pedited provisions as well. 
Further, there is another kind of 
accountability potentially available. 
While there is no formal history of 
asking the division for a report as 
to the substantive work of agencies, 
for legislators and those who man- 
age the executive branch at the top 
levels, there is probably no better 
source of unbiased information 
about the implementation of agency 
programs than the success rates of 
agencies in division hearings. The 
division collectively hears the agen- 
cies at the most important time, 
when their more controversial poli- 
cies affecting the substantial inter- 
ests of citizens are challenged. 
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Some agencies are well-managed, 
and their policies are clear and rea- 
sonable, as revealed over and over 
in hearings. Others occasionally go 
off on an unproductive and costly 
tangent, and this may be revealed 
by the pattern and content of admin- 
istrative law judge decisions. This 
potential management resource is 
possible because the division is cen- 
tralized and independent. 

Professionalism 

A central panel of administrative 
law judges naturally generates an 
environment which encourages a pro- 
fessional approach to the work. An 
administrative law judge from a cen- 
tral panel is a generalist in substan- 
tive law but a specialist in due pro- 
cess. Over time, an administrative law 
judge becomes very familiar with the 
programs of every agency, and sees 
connections in which separate execu- 
tive agencies may see none. Further, 
the judge’s specialty, due process, re- 
mains constant. 

Having offices in a central build- 
ing makes it possible for informal 
collegial interaction and peer re- 
view. Interchanges of this sort im- 
prove the quality of the work. This 
is especially useful because it occurs 
internally, without compromising 
independence and impartiality. Ev- 
ery court with more than one judi- 
cial officer informally achieves this 
in some way, and the central panel 
is no exception. 
© Economies of Scale 
Finally, a word about the bottom 
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line. Centralization generates cost 
savings and other efficiencies. De- 
cades of administrative precedent 
have been consolidated in a central 
location. The division’s opinions are 
now available in full text on the 
Internet and may be searched in a 
variety of ways.** 

Other efficiencies have been 
achieved. Like courts, the division 
employs three court reporters.” 
These court reporters covered 73 
percent of the hearings in Tallahas- 
see in fiscal year 1998—99.** Had pri- 
vate court reporters been employed 
by state agencies, the cost would 
have been $86,000 greater. Addi- 
tionally, the program generated 
$80,000 in revenue for the state.*’ 

The division has recently up- 
graded its computer system so that 
it is capable of generating routine 
orders and notices of hearing by 
event.** For a notice of hearing, the 
database automatically selects the 
hearing room location (and there are 
many throughout the state), and 
provides the name and addresses of 
the parties to receive copies. This 
and other routine orders are auto- 
matically coordinated with and en- 
tered on the calendar and docket. 
The new system will be more accu- 
rate and will save time and the ex- 
pense of generating routine orders. 

The division is also converting to 
a completely online docket so that 
every document filed in a case can 
be read and printed from the 
website. For some time the division 
has had recommended and final or- 
ders available on the Internet in 
full, searchable text, and parties 
have been able to see the order as 
soon as it is docketed. Again, this is 
possible due to central manage- 
ment. 

In March 1994, the division insti- 
tuted a system for holding hearings 
by video teleconferencing. There are 
11 teleconferencing sites—in Key 
West, Miami, Ft. Lauderdale, West 
Palm Beach, Ft. Myers, Tampa, Or- 
lando, Daytona Beach, Jacksonville, 
Tallahassee, and Pensacola—with 
some cities having multiple sites. In 
fiscal year 1998-99, 129 video hear- 
ings were scheduled. Video telecon- 
ferencing can save a considerable 
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amount of travel money. The cost of 
travel in 1998-99 was $166,657. 
This cost should decrease relative 
to the number of hearings held as 
advances in telecommunications 
continue. Eventually, it should be 
commonplace for many of Florida’s 
administrative hearings to be con- 
ducted by video teleconferencing. 
Administrative hearings for the 
most part are especially amenable 
to the use of new technology. Admin- 
istrative hearings often are not like 
jury trials, in which there may be 
some value in weighing the credibil- 
ity of eye witnesses to an event that 
occurred in a short period of time. 
Instead, the evidence in administra- 
tive hearings usually has been fixed 
months before by the written inter- 
action between the agency and the 
citizen. 


Conclusion 

As long as a state is committed to 
affording due process within the 
executive branch, as Florida has 
been for over 25 years, it must pro- 
vide for a number of administrative 
law judges and locate those judges 
somewhere. In the case of the 
Florida Division of Administrative 
Hearings, form has correctly fol- 
lowed Florida’s commitment to this 
important function. U 
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a very active case load, for a current to- 
tal of six active district judges, but only 
four regular judgeships are authorized. 
There are also three full-time magistrate 
judges and two part-time magistrate 
judges. 

23 Judicial Business of the United 
States Courts, 1999 Annual Report of the 
Director, Table C-4A. In fiscal year 1999 
in all of the United States district courts, 
2.3 percent of the civil cases ended by 
trial. Id., Table C-4. The district courts, 
of course, also have very active criminal 
trial dockets. 

24 Fa. Stat. §120.56 (1975). 

25 See generally Donna E. Blanton and 
Robert M. Rhodes, Florida’s Revised Ad- 
ministrative Procedure Act, 70 Fta. B.J. 
30 (Aug. 1996); David M. Greenbaum and 
Lawrence E. Sellers, 1999 Amendments 
to the Florida Administrative Procedure 
Act: Phantom Menace or Much Ado About 
Nothing?, 27 Fua. St. U. L. Rev. 499 (2000). 

26 There is also a procedure allowing an 
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Dorsey for his article, Florida’s Continu- 
ing Experiment with the Central Panel 
Process: The Division of Administrative 
Hearings, 15 J. Nar’. Ass’N or ApMIN. L. 
JuDGES 77 (1995). 


administrative law judge to enter a fi- 
nal order in a summary hearing upon 
consent of the parties. FLa. Star. 
§120.574. This procedure is analogous to 
the federal procedure which permits a 
U.S. magistrate judge to try a civil case 
and enter final judgment with the con- 
sent of the parties. 28 U.S.C. §636. To 
date, however, there have been only 22 
consent summary hearing cases heard 
by administrative law judges. 

27 An agency may enter a final order re- 
jecting or modifying findings of fact upon 
review of the entire record and after stat- 
ing with particularity that the findings 
were not based upon competent substan- 
tial evidence or did not comply with es- 
sential requirements of law. Fia. Star. 
§120.57(1)(1). A finding of fact may not 
be rejected based upon rejection of a con- 
clusion of law. Id. 

28 An agency may enter a final order re- 
jecting or modifying conclusions of law 
over which it has substantive jurisdic- 
tion. FLA. Stat, §120.57(1)(1). The agency 
must state its reasons with particular- 
ity, and must find that its substituted 
conclusion of law is at least as reason- 
able as the conclusion which is rejected. 
Id. 

29 Ex parte communications are forbid- 
den and regulated by Fa. Star. §120.66. 

3° The accountability of the director, of 
course, could be the Achilles heel for the 
independence of administrative law 
judges. Any structure that permits short- 


term political interference to affect the 
outcome of a single individual decision 
will erode public confidence and even- 
tually fail to provide due process within 
the executive branch. Circuit courts re- 
main courts of original jurisdiction un- 
der the state constitution. If Florida did 
not have a reliable system for providing 
due process within the executive branch, 
the administrative cases would simply 
migrate to circuit court. 

31 Stat. §120.57(3)(e) 

32 2000 Annual Report at 4. 

33 Pia. Star. §120.56(1)(c). 

34 The address is: www.doah.state.fl.us. 
Also available and searchable, inter alia, 
are the Division’s Hearing Calendar, 
Uniform Rules of Procedure, a site with 
information for pro se appearances be- 
fore the division, and Legal Reference 
Links (to DOAH case search, the Florida 
Administrative Code Online, the Florida 
Legislature Online Statutes, The Florida 
Bar, the ABA Judicial Homepage, the 
ABA National Conference on Adminis- 
trative Law Judges, the Florida Law 
Weekly, Florida State University Law 
Library and other university law librar- 
ies, and much more). 

3° 2000 Annual Report at 2. 

36 Td. at 2-3. 

37 Id. at 3. 

38 The division was a leader in Florida 
in judicial automation, having fully net- 
worked computers for word processing, 
calendar, and docketing by 1995. 
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The Administrative Process 
and Constitutional Principles 
Separation of Powers 


by Johnny C. Burris 


he basic precept of sepa- 

ration of powers is that 

the power of the govern- 

ment is divided into three 
departments: legislative, executive, 
and judicial.! No department may 
exercise the powers of another. The 
legislature also is prohibited from 
delegating to administrative agen- 
cies its functions or the functions 
of other departments.’ This divi- 
sion of power is designed to “mini- 
mize the threat of. . . tyranny” that 
arises when alli the powers of the 
government are concentrated in 
the hands of only one body.*? From 
this basic structural concept, the 


1 it may promulgate rules to implement 
statutes. Such rulemaking is legisla- 
tive in nature, but is permitted.° 
There are, however, core functions 
that cannot be shared or delegated. 


Executive Branch 

The judicial or legislative branches 
may not interfere with or exercise dis- 
cretionary executive functions solely 
within the Governor’s power under 
the Florida Constitution or statutes. 
These types of executive decisions 
generally are not subject to judicial 
review.® This ensures that the courts 
do not interfere with political deci- 
sions of the executive branch.’ 


courts have evolved a variety of 
doctrines that constrain the exer- 
cise of the state’s police powers. 


Core Powers 

Central to understanding the legal doctrines based on 
separation of powers is an appreciation for the type of 
power each branch exercises. Applied in a literal and for- 
malistic fashion, the separation of powers would prohibit 
each branch of the government from exercising any of 
the powers of the others except as expressly provided in 
the Florida Constitution.‘ Such a rigid formalistic ap- 
proach generally is not practical, and one branch on oc- 
casion may exercise some aspect of the powers of the 
other branches. The classic example is the delegation of 
quasi-legislative authority to the executive branch so that 
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The Florida courts never have de- 
fined precisely the scope of constitu- 
tionally based discretionary executive authority.® In vari- 
ous cases, however, the courts have held that 
discretionary executive authority includes the following: 
the Governor’s power to appoint and suspend public offi- 
cials;? the decision to veto a bill;'® executive budgetary 
decisions;'! the decision to charter a bank; the decision 
to investigate law violations;'® the decision to conduct 
inspections;'‘ the decision to grant a pardon;" the deci- 
sion to grant or deny a parole request;'® the decision to 
commute a sentence;" the decision to grant or deny a 
clemency petition;'* the decision to prosecute crimes’ or 
seek the death penalty;”° the decision to pursue an ap- 
peal;”' the decision to carry out a capital punishment 
sentence.” 
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The only time constitutionally 
based discretionary executive func- 
tions clearly are subject to substan- 
tive judicial review is when they are 
attacked for violating a provision of 
the Florida or federal constitution.” 
Florida courts have shown a distinct 
trend toward holding that very few 
executive decisions are discretion- 
ary, except those expressly given to 
the Governor under the Florida Con- 
stitution. 

Most other executive decisions, 

once considered discretionary, now 
are governed by provisions of the 
APA or other statutes and are sub- 
ject to judicial review. Such statu- 
tory constraints on the exercise of 
executive powers generally do not 
involve the invasion of the core dis- 
cretionary functions of the executive 
branch.** In McDonald v. Dept. of 
Banking & Finance, 346 So. 2d 569, 
577 (Fla. lst DCA 1977), the court 
noted that the APA only limited the 
exercise of statutory discretion by 
executive branch officers: 
In three important respects .. . the APA 
affects the scope and manner of exercise 
of agency discretion: (1) the APA pre- 
scribes the process by which disputed 
facts are found; (2) it requires that the 
agency adopt as rules its policy state- 
ments of general applicability, requires 
agency proof of incipient policy not ex- 
pressed in rules and _ permits 
countervailing evidence and argument; 
and (3) it requires an agency to explain 
the exercise of its discretion and subjects 
that explanation to judicial review. 


The court found that these restric- 
tions did not invade impermissibly 
the executive branch’s powers be- 
cause the APA governs only the 
method by which the discretion may 
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be exercised.” Functionally, such 
constraints on the exercise of execu- 
tive discretion have enhanced sub- 
stantially the power of the courts to 
review executive decisions.” 

The statutory requirements of the 
APA in most cases do not convert the 
executive decisionmaking process 
into a quasi-judicial proceeding.”’ 
However, the decision in Board of 
County Commissioners of Brevard 
County v. Snyder, 627 So. 2d 469 
(Fla. 1993), suggests these issues 
may be reexamined by the courts. 
In the context of the APA, however, 
this issue may not be confronted 
directly because the Governor is not 
subject to the APA when exercising 
constitutional powers.”* 


Executive Budgetary 
Powers and Invasion 
of Legislative Power 

There has been substantial litiga- 
tion over the scope of legislative and 
executive power in the budgetary 
area. In Chiles v. Children A, B, C, 
D, E, & F,589 So. 2d 260 (Fla. 1991), 
the Florida Supreme Court reaf- 
firmed basic separation of powers 
principles in discussing the consti- 
tutionality of the statutory system 
for maintaining a balanced budget 
when tax receipts have not kept 
pace with expenditures.”® 

Since the Chiles decision, courts 
actively have reviewed executive 
decisions to determine if they en- 
croach on the powers of the legisla- 
tive branch. The decision in 
Hillhaven Corp. v. Dept. of Health & 
Rehabilitative Services, 625 So. 2d 
1299 (Fla. lst DCA 1993), rev. den., 
634 So. 2d 623, epitomizes these 
decisions. In Hillhaven, the validity 
of a Department of Health and Re- 
habilitative Services rule that elimi- 
nated semiannual adjustments in 
the per diem Medicaid rate for nurs- 
ing homes from January 1, 1990, 
through June 30, 1990, was chal- 
lenged. The rule was adopted in re- 
sponse to a budgetary shortfall dur- 
ing the 1989-90 fiscal year. No other 
explanation was offered for the 
adoption of the rule. The court found 
the rule invalid for two reasons. 
First, it had the effect of altering the 
legislative appropriation for this 
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aspect of the Medicaid program, pre- 
cisely what the decision in Chiles 
held unconstitutional. Second, the 
rule was an invalid exercise of del- 
egated authority because it contra- 
vened the express statutory direc- 
tions to the agency found in FS. 
§409.266(1). 

The issues concerning the division 
of authority over the budget have 
been clarified to some extent by the 
addition of Art. IV, §13 and Art. III, 
§19 to the Florida Constitution. 


Legislature 

Lawmaking through the legisla- 
tive process is the exclusive preroga- 
tive of the legislature.*° The legisla- 
ture has the primary responsibility 
to shape public policy in Florida by 
the exercise of its lawmaking pow- 
ers.*' As the court noted in State v. 
Atlantic Coast Line R. Co., 56 Fla. 
617, 47 So. 969, 976 (1908), “[t}he 
Legislature may not delegate the 
power to enact a law, or to declare 
what the law shall be.” This power 
may not be exercised by another 
branch of government or 
administrative agencies. 

Although the legislature, within 
appropriate limitations discussed 
below, generally may delegate 
quasi-legislative power to adminis- 
trative agencies, there are some ar- 
eas in which no delegation is per- 
mitted. In various cases the courts 
have identified matters that cannot 
be entrusted to another branch or 
an administrative agency: the con- 
duct of the impeachment process;** 
initial appropriation decisions;™ re- 
duction of appropriations;* imposi- 
tion of a tax;** definition of a crime;*" 
creation of officers and other public 
positions;** reapportionment of the 
legislature;** qualification of mem- 
bers of the legislature;*® manner in 
which legislature allocates re- 
sources for public education;*! 

If a matter involves a core legis- 
lative power, that power must be 
exercised by the legislature or not 
at all.* 


Conflict Between 
Legislative and 
Executive Authority 

Even when a matter concerns an 
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area traditionally within a core leg- 
islative power, conflicts still can 
arise with the power of other 
branches and individual rights. In 
Chiles v. United Faculty of Florida, 
615 So. 2d 671 (Fla. 1993), the court 
examined limitations on the 
legislature’s budgetary power aris- 
ing from the doctrine of separation 
of powers and other constitutional 
limitations. The issue was whether 
the legislature could eliminate pay 
raises for public employees negoti- 
ated through a collective bargaining 
agreement and funded by the legis- 
lature. The court held that the “leg- 
islature has authority to reduce pre- 
viously approved appropriations to 
pay public workers’ salaries made 
pursuant to a collective bargaining 
agreement, but only where it can 
demonstrate a compelling state in- 
terest ... [and] no other reasonable 
alternative means of preserving its 
contract with public workers, either 
in whole or in part” exists.** The 
court noted that the separation of 
powers doctrine supports this result 
because it “does not allow the uni- 
lateral and unjustified legislative 
abrogation of a valid contract.”*“* But 
see Justice Overton’s dissent (once 
Governor calls special legislative 
session to deal with revenue short- 
fall, all prior appropriations are sub- 
ject to being voided by legislature’s 
exercise of its subsequent appro- 
priation power); and Justice 
McDonald’s dissent (legislature has 
exclusive control over appropriation 
of public funds; revenue shortfall is 
emergency satisfying compelling 
state interest requirement under 
majority's approach and any other 
result would permit large variety of 
contracts to limit legislature’s bud- 
getary authority). 

The United Faculty of Florida de- 
cision also raised the question of the 
relationship between the executive 
power to negotiate agreements and 
legislative control of the budget. 
Local governmental bodies and the 
legislature may still “trump” the 
agreement by failing to fund it be- 
cause 
[t]he legislative body has the absolute 


right and obligation under the constitu- 
tion to fund or not fund any agreement 


entered into... {with its] employees. ... 
Any other rule would permit the execu- 
tive branch of government, by entering 
into collective bargaining agreements 
calling for additional appropriations, to 
invade the legislative branch’s exclusive 
right to appropriate funds.” 


The constitutionally guaranteed 
right to collective bargaining cannot 
restrict the power of appropriation. 


Judiciary 

It is the duty of the courts to en- 
force the legislature’s policy choice 
when it is properly before them in a 
judicial proceeding.” The role of ul- 
timate interpreter of the law may 
not be used by the courts to inter- 
fere with the legitimate exercise of 
power reserved by the Florida Con- 
stitution for other branches of the 
government.** The most thoughtful 
comment on this problem was of- 
fered by Justice Kogan in his con- 
curring opinion in Garden uv. Frier, 
602 So. 2d 1273 (Fla. 1992). He 
noted that when a statute is so am- 
biguous and vague that the courts 
have no clear guidance to its mean- 


ing, the courts violate the doctrine 
of separation of powers if they use 
the interpretative process to provide 
the necessary specificity to save the 
statute from being held unconstitu- 
tional. If the courts do so, they usurp 
the legislature’s power and obliga- 
tion to declare clearly what the pub- 
lic policies are in the statutes. With 
very few exceptions, the task of de- 
veloping public policy is reserved to 
the legislature. The courts are ill- 
equipped to assume it and should 
avoid using the interpretative pro- 
cess to accomplish such results.*® 
Some executive and legislative 
decisions are beyond the powers of 
the courts to review because they 
concern the core functions of those 
branches.*° In McPherson v. Flynn, 
397 So. 2d 665,667 (Fla. 1981), the 
court noted that it would refrain 
from deciding any matter in a judi- 
cial forum that was “committed toa 
coordinate branch of government by 
the demonstrable text of the 
constitution.” Such decisions be- 
come subject to judicial review only 
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when the legislature specifically has 
authorized it by statute.” 

The courts have inherent power 
to do all things reasonably neces- 
sary for the administration of jus- 
tice. Certain issues must be re- 
solved in a judicial proceeding or are 
part of the inherent judicial power. 
Examples include the foliowing: 

1) Submission of a budget for the 
judiciary to the legislature.®° 

2) Regulation of the legal profes- 
sion.” 

3) Establishment of rules of prac- 
tice and procedure for the courts.*° 

4) Control of the judiciary-related 
duties of the clerk or deputy clerk.*®® 

5) Contempt power.*’ 

6) Sentencing in a criminal case.* 

7) Determination of restitution in 
a criminal case.*® 

8) Determination of programs a 
juvenile delinquent should enroll in 
for rehabilitation.” 

9) Awarding of common-law-based 
monetary damages." 

10) Interpretation of a contract 
between two private parties. 

11) Constitutionality of a state 
statute.® 

12) Constitutionality of an admin- 
istrative rule. 

13) Access to court records.® 

14) Waiver of immunity for judi- 
cial and quasi-judicial officers. 

The other branches of the govern- 
ment may not interfere with the 
courts in the performance of their 
duties.*’ The legislature, however, 
may pass statutes that relate to the 
core functions of the judiciary with- 
out impermissibly invading them. 

The legislature may not prescribe 
court procedure by statute, because 
control over court procedure is 
vested in the judiciary.® However, 
when rules of procedure govern 
quasi-judicial bodies they must be 
based on a delegation of authority 
from the legislature, because the 
constitutional power of the Florida 
Supreme Court over procedure is 
limited to Article V courts.” The 
courts, however, will interpret a 
statute to avoid holding it unconsti- 
tutional on this ground, if possible.”! 
In some cases the court avoids this 
constitutional problem by accommo- 
dating the statutory policy in an 


amendment to the applicable rule 
of procedure.” 


1 Const. art. IT, §3. 

2 See Chiles v. Children A, B, C, D, E, 
& F, 589 So. 2d 260 (Fla. 1991); D.P. v. 
State, 597 So. 2d 952 (Fla. 1st D.C.A. 
1992), overruled on other grounds 645 
So. 2d 987. See also Coalition for Ad- 
equacy & Fairness in School Funding v. 
Chiles, 680 So. 2d 400 (Fla. 1996). 

3 Burris, Administrative Law, 1987 
Survey of Florida Law, 12 Nova L. REv. 
299, 302 (1988). See Locke v. Hawkes, 595 
So. 2d 32, 36 (Fla. 1992) (“the control or 
influence by one branch of another 
branch’s internal operating procedures 
could interfere with the independence of 
the second branch and possibly place the 
enforcing branch in a superior position”); 
Chiles v. Children, A, B, C, D, E, & F, 
589 So. 2d 260 (Fla. 1991). 

* Immigration & Naturalization Ser- 
vice v. Chadha, 462 U.S. 919 (1983); 
Chiles v. Children A, B, C, D, E, & F,589 
So. 2d 260 (Fla. 1991). 

5 See Askew v. Cross Key Waterways, 
372 So. 2d 913 (Fla. 1979). But see Board 
of County Commissioners of Brevard 
County v. Snyder, 627 So. 2d 469 (Fla. 
1993) (analyzing nature of powers exer- 
cised in zoning area). 

® Nelson v. Lindsey, 151 Fla. 596, 10 
So. 2d 131 (1942). 

? See Trianon Park Condominium As- 
sociation, Inc. v. City of Hialeah, 468 So. 
2d 912 (Fla. 1985); Webb v. Hill, 75 So. 
2d 596 (Fla. 1954). See also Heckler, Sec- 
retary of Health & Human Services v. 
Chaney, 470 U.S. 821 (1985); Carter v. 
City of Stuart, 468 So. 2d 955 (Fla. 1985). 

8 See Florida Motor Lines, Inc. v. Rail- 
road Commissioners, 100 Fla. 538, 129 
So. 876 (1930). 

® Schneider v. Sweetland, 214 So. 2d 
338 (Fla. 1968); Bruner v. State Commis- 
sion on Ethics, 384 So. 2d 1339 (Fla. 1st 
D.C.A. 1980). See Jones v. Chiles, 638 So. 
2d 48 (Fla. 1994) (Fia. Star. §440.45, lim- 
iting Governor’s power to reappoint 
judges of compensation claims, uncon- 
stitutional on separation of powers 
grounds); Wright v. Florida Medical Ex- 
aminers Commission, 625 So. 2d 846 
(Fla. 1993) (legislature may not estab- 
lish system reducing Governor’s appoint- 
ment process to ministerial act, because 
nominating body functionally would be 
exercising Governor’s appointment 
power); Fia. Const. art. III, §14; art. IV, 
§1(f); art. IV, §6. 

10 Thompson v. Graham, 481 So. 2d 
1212 (Fla. 1986) (Governor cannot use 
veto power to alter or amend substan- 
tive legislation or to reassign vetoed 
appropriations); Brown v. Firestone, 382 
So. 2d 654 (Fla. 1980). See also Chiles v. 
United Faculty of Florida, 615 So. 2d 671 
(Fla. 1993). 

1 See Chiles v. Children A, B, C, D, E, & 
F, 589 So. 2d 260 (Fla. 1991) (McDonald, 
J., dissenting); Brown v. Firestone, 382 So. 
2d 654; In the Interest of R.V., 626 So. 2d 
1009 (Fla. 1st D.C.A. 1993). 
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2 Dickinson v. Washington Federal 
Savings & Loan Association of Miami 
Beach, 281 So. 2d 603 (Fla. 3d D.C.A. 
1973), aff'd, 282 So. 2d 167. 

13 See Thompson v. State, 342 So. 2d 52 
(Fla. 1977). 

4 Trianon Park Condominium Associa- 
tion, Inc., 468 So. 2d 912. 

‘8 See Sandlin v. Criminal Justice Stan- 
dards & Training Commission, 531 So. 
2d 1344 (Fla. 1988); Sullivan v. Askew, 
348 So. 2d 312 (Fla. 1977), cert. den., 434 
US. 878. 

16 Qwens v. State, 316 So. 2d 537 (Fla. 
1975). 

17 Phillips v. Board of Pardons, 487 So. 
2d 1154 (Fla. 1st D.C.A. 1986). 

'8 Asay v. Florida Parole Commission, 
649 So. 2d 859 (Fla. 1994), cert. den., 116 
S.Ct. 591; Parole Commission v. Lockett, 
620 So. 2d 153, 154-155 (Fla. 1993) 
(“(T]he clemency process is derived solely 
from the constitution and is strictly an 
executive branch function, and. . ., con- 
sequently, the Legislature, by statute, 
may neither preempt nor overrule the 
clemency rules without violating the 
separation of powers doctrine expressly 
set forth in article II, section 3, of the 
Florida Constitution”); Bundy v. State, 
497 So. 2d 1209 (Fla. 1986). But see 
Turner v. Wainwright, 379 So. 2d 148 
(Fla. 1st D.C.A. 1980), dism., 384 So. 2d 
1377, aff'd 389 So. 2d 1181 (application 
of open meetings statute to Parole Com- 
mission meetings did not interfere with 
executive authority over clemency). 

19 State v. Bloom, 497 So. 2d 2 (Fla. 
1986). 

20 State v. Donner, 500 So. 2d 532 (Fla. 
1987). 

2! Friends of the Everglades, Inc. v. Zon- 
ing Board, Monroe County, 478 So. 2d 
1126 (Fla. 1st D.C.A. 1985), rev. den. 488 
So. 2d 830. 

22 Goode v. Wainwright, 448 So. 2d 999 
(Fla. 1984), cert. den. 466 U.S. 932. 

23 See Goldwater v. Carter, 444 U.S. 996 
428 (1979); Chicago & Southern Air 
Lines, Inc. v. Waterman Steamship Corp., 
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State Agency Rulemaking 
Procedures and Rule Challenges 


by Donna E. Blanton 


he most controversial con- 

cept in the Florida Admin- 

istrative Procedure Act is 

agency rulemaking. Al- 

though courts, legislators, and regu- 

lated persons have struggled since the 

act’s inception with how much discre- 

tion should be afforded state agencies 

to interpret statutes the agencies are 

charged with enforcing, the debate has 

reached fever pitch in the last decade. 

With legislators enacting new 

rulemaking amendments in 1999' and 

the First District Court of Appeal now 

poised to interpret those new provi- 

sions,’ the debate shows no sign of 
abating. * 


adopt their policies as rules and to 
ensure that the rules were no more 
expansive than the statutes the 
rules were designed to implement.° 
The most significant change to 
rulemaking requirements occurred 
in 1996. Language was added to the 
definition of “invalid exercise of del- 
egated legislative authority” in FS. 
§120.52 that was designed to over- 
rule a series of appellate cases hold- 
ing that a rule was valid if it was 
reasonably related to its enabling 
statute and was not arbitrary and 
capricious.® The new language pro- 
vided: 


A grant of rulemaking authority is nec- 


Requiring agencies to articulate 
their policies as rules has always been 
a focus of the APA. Legislators created 
the modern APA in 1974 in large part 
to combat “phantom government,” the idea that agency 
policies were neither widely known nor consistently ap- 
plied.* Nonetheless, by the early 1990s many agencies 
eschewed rulemaking and chose to apply “incipient” 
policy, a means of implementing delegated legislative 
authority that was permitted by the courts but was frus- 
trating to regulated persons and entities.* 

Prodded by business groups, the legislature passed a 
series of laws in the 1990s designed to force agencies to 


Editor’s Note: The First District Court of Appeal issued its opin- 
ion in Southwest Florida Water Management District v. Save 
the Manatee Club, Case No. 1D99-4819, 2000 WL 1760116 (Fla. 
ist DCA December 1, 2000), too late to be addressed in this 
article. 
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essary but not sufficient to allow an 
agency to adopt a rule; a specific law to 
be implemented is also required. An 
agency may adopt only rules that imple 
ment, interpret, or make specific the par- 
ticular powers and duties granted by the enabling statute. No 
agency shall have authority to adopt a rule only because it is 
reasonably related to the purpose of the enabling legislation 
and is not arbitrary and capricious, nor shall an agency have 
the authority to implement statutory provisions setting forth 
general legislative intent or policy. Statutory language grant- 
ing rulemaking authority or generally describing the powers 
and functions of an agency shall be construed to extend no fur- 
ther than the particular powers and duties conferred by the 
same statute. 


Initially hailed as a far-reaching new standard that 
would sharply reduce agency discretion,’ the language 
was quickly limited by the First District Court of Ap- 
peal. In Consolidated-Tomoka Land Co. v. St. Johns River 
Water Management District, 717 So. 2d 72 (Fla. lst DCA 
1998), the court found valid proposed rules creating new 
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standards for managing and storing 
of surface waters in two basins 
within the district. In upholding the 
rules, the court stated that the test 
is whether a particular agency rule 
“falls within the range of powers the 
Legislature has granted to the 
agency for the purpose of enforcing 
or implementing the statutes within 
its jurisdiction. A rule is a valid ex- 
ercise of delegated legislative au- 
thority if it regulates a matter di- 
rectly within the class of powers and 
duties identified in the statute to be 
implemented.”* 

The legislature was not pleased 
with the court’s interpretation of the 
standard, and legislation was 
passed in 1999 to overturn the Con- 
solidated-Tomoka analysis.® The 
language was amended to state: 

A grant of rulemaking authority is 
necessary but not sufficient to allow an 
agency to adopt a rule; a specific law to 
be implemented is also required. An 
agency may adopt only rules that imple- 
ment or; interpret the-or-make specific 
the-partieular powers and duties granted 
by the enabling statute. No agency shall 
have authority to adopt a rule only be- 
cause it is reasonably related to the pur- 
pose of the enabling legislation and is not 
arbitrary and capricious or is within the 
agency’s class of powers and duties, nor 
shall an agency have the authority to 
implement statutory provisions setting 
forth general legislative intent or policy. 
Statutory language granting rulemaking 
authority or generally describing the pow- 
ers and functions of an agency shall be 
construed to extend no further than 


implementing or interpreting the specific 
i powers and duties con- 
ferred by the same statute.'° 


The 1999 amendments are ex- 
pected to be interpreted in the cases 
now pending at the First District 
Court of Appeal. Southwest Florida 
Water Management District v. Save 
the Manatee Club, Inc., involves ex- 
isting rules, while Board of Trust- 
ees of the Internal Improvement 
Trust Fund v. Day Cruise Associa- 
tion, Inc., involves a proposed rule. 
The rules in both cases were de- 
clared invalid by administrative law 
judges based on the 1999 
rulemaking standard." Although 
the court’s interpretation of the new 
language will ultimately affect the 
amount of flexibility afforded state 
agencies in writing rules that inter- 
pret state statutes, the procedures 


for adopting rules and the means by 
which substantially affected per- 
sons may challenge them will likely 
remain largely unchanged. 


Rulemaking Procedures 

Florida law provides that 
rulemaking is not a matter of agency 
discretion. Each agency statement 
defined as a rule in F‘S. §120.52(15) 
must be adopted as soon as “feasible 
and practicable.” Rulemaking is pre- 
sumed feasible and practicable, but 
the presumption may be rebutted by 
the agency based on standards out- 
lined in the statute.'? Amendments 
to the APA in 1996 substantially in- 
creased the remedies that may be 
used when agencies do not comply 
with the mandatory rulemaking re- 
quirement." 

Agency rules must be prospective 
only. Retroactive application is not 
permitted, even if the agency’s in- 
tent is to clarify existing law, unless 
such power is expressly authorized 
by statute.'* Each agency rule may 
contain only one subject!® and must 


be written in readable language.'® 
Before adopting a rule, an agency is 
required to choose the regulatory 
alternative “that does not impose 
regulatory costs on the regulated 
person, county, or city which could 
be reduced by the adoption of less 
costly alternatives that substan- 
tially accomplish the statutory ob- 
jectives.”"” 

The APA provides numerous op- 
portunities for citizens to participate 
in an agency’s rulemaking prccess. 
Any person regulated by an agency 
or with a substantial interest in an 
agency rule may petition the agency 
to adopt, amend, or repeal a rule.'® 
The agency must respond to the pe- 
tition and can either agree to initiate 
rulemaking procedures or deny the 
petition with a written statement of 
its reasons.’ An agency’s decision on 
a petition to initiate rulemaking is 
final agency action that may be ap- 
pealed pursuant to FS. §120.68, al- 
though courts generally have de- 
ferred to the agency’s decision to 
deny a petition.”° 


locating appropriate experts. 


erage disputes. 


For information, contact: 

Jim Marshall, JD, CPCU, ARM or 
George W. Erickson, JD, LLM 
9400 Fourth Street North, Suite 119 
St. Petersburg, Florida 33702 
Telephone: (727) 577-2780 
Facsimile: (727) 579-8692 


Email: Siver@siver.com 
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Siver Insurance Consultants brings an entirely new meaning to litigation support for 
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both a law degree and insurance industry experience. This combination allows us to furnish 
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Typical Siver involvement may include: insurance industry custom and practice; bad 
faith; agent/broker malpractice; claims-made issues; products liability; premium contro- 
versies; insurer insolvency; directors’ and officers’ liability; controverted claims; and cov- 


Our counsel is particularly valuable to litigators because we actively 
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liability insurance, risk management, employee benefits, and life insurance. Therefore, our 
analyses and opinions are based on current and first-hand experience. 
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When an agency decides to pro- 
pose a rule, the agency must publish 
a notice of rule development in the 
Florida Administrative Weekly.”' The 
notice must state the subject area to 
be addressed, provide a short, plain 
explanation of the effect of the pro- 
posed rule, cite the specific legal au- 
thority for the proposed rule, and 
include the preliminary text of the 
proposed rule, if available, or a state- 
ment of how a person may obtain a 
draft of the rule.” An agency is re- 
quired to hold a public workshop on 
the proposed rule if requested in 
writing by an affected person, unless 
the agency explains in writing why 
the workshop is unnecessary.”* 

Once an agency decides on the fi- 
nal version of its rule, it must pub- 
lish formal notice of its proposed 
rule in the Florida Administrative 
Weekly.* This notice must include an 
explanation of the purpose and ef- 
fect of the proposed rule, the full text 
of the proposed rule or amendment 
and an accompanying summary, the 
specific legal authority for the rule’s 
adoption, and a reference to the sec- 
tion or subsection of the law being 
implemented. The notice also must 
include a summary of the agency’s 
statement of estimated regulatory 
costs, if one has been prepared, and 
a statement that any person who 
wishes to provide the agency with 
information regarding the state- 
ment, or to provide a proposal for a 
lower-cost regulatory alternative, 
must do so in writing within 21 days 
after publication of the notice. The 
agency's notice also must state the 
procedure for requesting a public 
hearing on the proposed rule.” If an 
affected person requests a public 
hearing, the agency is required to 
hold one.” 


Rule Challenges 

Any person substantially affected 
by a rule or a proposed rule may 
seek an administrative determina- 
tion of its invalidity on grounds that 
it is an “invalid exercise of delegated 
legislative authority.””’ As previ- 
ously noted, the phrase is defined 
in FS. §120.52(8). The definition 
includes not only the new language 
concerning an agency’s legislative 


authority to adopt rules, but also a 
list of eight specific criteria. The 
statute makes clear that if any one 
of the listed criteria applies, the pro- 
posed or existing rule is invalid. 
Rule challenge petitions are 
filed with the Division of Admin- 
istrative Hearings and heard by an 
administrative law judge. The 
judge’s order is final agency action 
that may be appealed to a district 
court of appeal pursuant to FS. 
§120.68.”° In order to challenge a 
rule, a petitioner must demon- 
strate that he or she is “substan- 
tially affected,” which means that 
the petitioner will suffer a sub- 
stantial and immediate “injury in 
fact” within the “zone of interest” 
protected by the statute the chal- 
lenged rule is implementing or by 
other related statutes.”* A trade or 
professional association may 
qualify as a “substantially affected 
person” with standing to challenge 
rules on behalf of its members.*° 
Although the test of “invalid ex- 
ercise of delegated legislative au- 
thority” applies in both proposed 
and existing rule challenges, other 
aspects of the challenge proceedings 
are different. The APA states that a 
proposed rule is not presumed to be 
valid or invalid,*' while an existing 
rule enjoys a judicially created “pre- 
sumption of correctness.”*? Addition- 
ally, in a proposed rule challenge the 
agency has the burden of proving by 
a preponderance of the evidence 
that the proposed rule is not an in- 
valid exercise of delegated legisla- 
tive authority.** In an existing rule 
challenge, the challenger has the 
burden of proof. Until the 1996 
amendments to the APA, there were 
no procedural differences between 
challenges to proposed rules and 
existing rules. The amendments 
were designed to make it easier for 
challengers to succeed in invalidat- 
ing proposed rules, a viewpoint that 
is often expressed as “leveling the 
playing field.”** This concept was 
reinforced by the legislature in 
1999 amendments to the APA.*® 


Variances and Waivers 
When the APA was revised in 
1996, a new provision authorizing 
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agencies to grant variances from or 
waivers of their own rules was in- 
cluded.** The legislative intent be- 
hind the provision is expressed in 
its first subsection, which notes that 
strict application of uniformly appli- 
cable rule requirements can lead to 
unreasonable, unfair, and unin- 
tended results in particular in- 
stances. In order to provide relief in 
such cases, the legislature directed 
agencies to grant variances or waiv- 
ers when a person subject to the rule 
demonstrates that he or she can 
achieve, or has achieved, the pur- 
pose of the underlying statute by 
other means and when application 
of the rule would “create a substan- 
tial hardship or would violate prin- 
ciples of fairness.” A “substantial 
hardship” is defined as “a demon- 
strated economic, technological, le- 
gal, or other type of hardship to the 
person requesting the variance or 
waiver.” “Principles of fairness” are 
violated “when the literal applica- 
tion of a rule affects a particular 
person in a manner significantly 
different from the way it affects 
other similarly situated persons 
who are subject to the rule.”* 

The variance and waiver provision 
makes clear that agencies are not 
authorized to grant variances from 
or waivers to statutes.*® This provi- 
sion was included to avoid potential 
constitutional problems under the 
nondelegation doctrine encompassed 
within the separation of powers pro- 
vision in Article II, §3 of the Florida 
Constitution.*® Section 120.542 is 
supplemental to other variance and 
waiver provisions in substantive sec- 
tions of Florida Statutes. Substan- 
tially affected persons, therefore, 
may seek redress either under the 
APA or under the specific substan- 
tive statutes. Only those subject toa 
rule may request a variance or a 
waiver; an agency is not permitted 
to grant either on its own motion.*! 
Agencies must act on variance or 
waiver petitions within 90 days or 
the request is deemed approved, and 
an agency’s decision on a variance 
and waiver petition constitutes an 
order that may be challenged in an 
adjudicatory proceeding pursuant to 
§§120.569 and 120.57.” 


ice 

ae 

may 

| 

| 

= i 

| 

} 

| 


Agencies received approximately 
1,100 petitions for either a variance 
or a waiver between October 1, 1996, 
when the provision became effec- 
tive, and October 1, 2000.** The Pub- 
lic Service Commission alone re- 
ceived 369 petitions during that 
time period; other agencies receiv- 
ing large numbers included the De- 
partment of Environmental Protec- 
tion with 204; the Department of 
Health with 135; the Department of 
Community Affairs with 127; and 
the Department of Business & Pro- 
fessional Regulation with 74. Of the 
total number of petitions received, 
473 had been granted, and 110 had 
been denied. The remainder either 
were pending at the time of publi- 
cation or had been withdrawn. 

Only one appellate case has been 
issued interpreting §120.542. In 
Mariner Properties Development, 
Inc. v. Board of Trustees of the Inter- 
nal Improvement Trust Fund, 743 
So. 2d 1121 (Fla. 1st DCA 1999), the 
court held that §120.542 pertains 
only to regulatory functions, not pro- 
prietary functions, of state agencies. 
Because the statute does not pertain 
to rules involving the exercise of 
proprietary power, the Board of 
Trustees of the Internal Improve- 
ment Trust Fund acted properly in 
dismissing a variance and waiver 
petition directed toward rules im- 
posing standards and criteria relat- 
ing to construction of a private dock- 
ing facility on sovereignty 
submerged land.** 


Conclusion 

The First District Court of Appeal 
likely will provide guidance soon 
concerning interpretation of the 
1999 amendments to the agency 
rulemaking standard. If recent his- 
tory is any indication, however, 
rulemaking will continue to be con- 
troversial as legislators, regulated 
entities, and other interest groups 
continue to debate the proper role 
of state agencies in exercising pow- 
ers that have been delegated to 
them by the legislature. U 
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Nonrule Policy and the 
Legislative Preference 
for Rulemaking 


by Cathy M. Sellers and Lawrence E. Sellers, Jr. 


istorically, Florida’s ad- 
ministrative agencies have 
developed policy in two 
ways: on a case-by-case 
basis through adjudication (nonrule 
policy) or through the use of formal 
rulemaking procedures that include 
significant opportunities for public 
participation.’ In 1991, the Florida 
Legislature announced its preference 
for rulemaking over development and 
application of nonrule policy through 
adjudication, by enacting a clear 
rulemaking mandate applicable ex- 
cept in limited circumstances. How- 
ever, this mandate contained loop- 
holes that allowed agencies to 
continue to avoid the rulemaking 
mandate with little consequence. 

Accordingly, in 1996 the legislature again addressed 
the rulemaking mandate as part of comprehensive re- 
visions to the Administrative Procedure Act. This time, 
the legislature further restricted the agencies’ ability 
to rely on nonrule policy in adjudicatory proceedings, 
added new provisions under which agency nonrule 
policies may be challenged, and imposed stringent 
penalties for an agency’s failure to comply with the 
rulemaking mandate. 

This article reviews the legislative and case law back- 
ground leading to enactment of the 1996 provisions ad- 
dressing unadopted rules, summarizes the unadopted 
rule provisions in the 1996 amendments to the APA, and 
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examines how courts have inter- 
preted these provisions to date. 


Legislative and 
Case Law Background 

When the legislature amended 
the APA in 1974, it created a de- 
tailed rulemaking process for state 
agencies.” It did not, however, ex- 
pressly require agencies to use the 
rulemaking process to formalize 
policy positions into rules before 
applying these policies in specific 
cases. The initial judicial reaction 
was to force rulemaking by permit- 
ting a person against whom an 
unadopted policy was being applied 
to challenge the validity of the 
policy in a rule challenge proceed- 
ing.® If the policy was found to be a “rule” as that term 
was defined in the APA, and if the policy had not been 
adopted as a rule following the prescribed rulemaking 
procedures, then the policy was invalidated and could 
not be used as a basis for agency action until it was prop- 
erly adopted.‘ 

In McDonald v. Department of Banking & Finance, 346 
So. 2d 569 (Fla. 1st DCA 1977), the court created an ex- 
ception to the general rule that the formal rulemaking 
process must be used when an agency seeks to imple- 
ment delegated authority. In McDonald, the court held 
that state agencies are not required to adopt all of their 
emerging or “incipient” policies as rules. The court rea- 
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soned that agencies may choose not 
to adopt those policies as rules and, 
instead, may explain, support, and 
defend such policies in each case in 
which the policies are applied. How- 
ever, as the late Professor Pat Dore 
observed, the limited McDonald ex- 
ception soon “swallowed the rule” 
because the courts allowed the agen- 
cies themselves to determine 
whether and when they were ready 
to proceed to rulemaking.°® 

In 1991, the legislature amended 
the APA to create F.'S. §120.535. 
That section provided that 
rulemaking is not a matter of agency 
discretion, and it required agencies 
to adopt their policies through 
rulemaking as soon as “feasible and 
practicable.”® That section also pro- 
vided a remedy that enabled sub- 
stantially affected persons to chal- 
lenge agency statements that were 
not formally adopted as rules.’ The 
enactment of §120.535 was a sub- 
stantial step toward ensuring that 
agency policies were codified as 
rules once they were sufficiently 
developed so as to be susceptible to 
rulemaking. However, under 
§120.535 agencies were allowed to 
continue to apply their nonrule poli- 
cies during the pendency of 
rulemaking, provided they were able 
to “prove up” those policies in indi- 
vidual administrative adjudicatory 
proceedings. Furthermore, because 
attorneys’ fees were available only 
in very limited circumstances, agen- 
cies had little incentive to adhere to 
the rulemaking mandate. 

Against this backdrop, in 1996 the 
legislature reaffirmed its preference 
for rulemaking by adding teeth to 
the remedies that were designed to 
force agencies to adopt their policies 
as rules.® 

© What is a “Rule”? 

These new remedies require the 
petitioner to show that the chal- 
lenged policy is both “unadopted” 
and a “rule.” Determining whether 
the statement has been “adopted” in 
accordance with the rulemaking re- 
quirements of the APA is simple. 
The more difficult question is 
whether the statement is, in fact, a 
“rule.” The APA defines a “rule” as 
“each agency statement of general 


applicability that implements, inter- 
prets, or prescribes law or policy or 
describes the procedure or practice 
requirements of an agency.”® Recent 
cases provide some judicial guid- 
ance as to the kinds of agency state- 
ments that do’ and do not'! consti- 
tute a “rule” that is subject to the 
rulemaking requirement. 


Limitations on Agency 
Policymaking Through 
Adjudication: §120.57(1)(e) 

In McDonald, the court held that 
an agency may rely on a policy that 
had not been codified as a rule pur- 
suant to the formal rulemaking re- 
quirements, provided the agency de- 
fends and explains, or “proves up,” 
its policy each time the policy is ap- 
plied.’* The 1996 amendments set 
forth seven criteria, all of which the 
agency must demonstrate in order 
to “prove up” its nonrule policy for 
purposes of being able to rely on and 
apply that policy without having first 
codified it through rulemaking." Six 
of the seven criteria are substan- 
tially identical to those in the defi- 
nition of “invalid exercise of del- 
egated legislative authority” that is 
used in challenges to formally 
adopted or proposed rules.'* Thus, an 
agency essentially has the burden of 
proving, in part, that its nonrule 
policy is not an invalid exercise of 
delegated legislative authority. In 
addition, the seventh criterion re- 
quires an agency to have developed 
the nonrule policy through proce- 
dures sufficient to place a person on 
notice of the policy.'® 

Moreover, §120.57(1)(e)3 signifi- 
cantly heightens the agency’s bur- 


den with respect to overturning the 
administrative law judge’s determi- 
nation by imposing a “clearly erro- 
neous” standard, rather than the 
“no competent substantial evidence” 
standard that applies in other ad- 
judicatory proceedings involving 
agency action based on policies that 
have been codified as rules."® If, on 
judicial review, the court finds that 
the agency’s rejection of the ALJ’s 
determination as to whether the 
agency has “proved up” its nonrule 
policy does not comport with the 
“clearly erroneous” standard, the 
court must set aside the agency’s 
action and award reasonable attor- 
neys’ fees and costs to the prevail- 
ing party.'” 

As can be seen, F.S. §120.57(1)(e)3 
imposes a substantial burden on 
agencies in proving up their nonrule 
policies in adjudicatory proceedings, 
and it exacts a significant penalty 
when an agency improperly rejects 
an ALJ’s determination as to 
whether that burden has been met. 
In this fashion, the legislature has 
sought to encourage agencies to 
adopt their policies through formal 
rulemaking procedures prior to re- 
lying on them to affect others. 


Challenges to Agency 
Statements Defined as 
Rules: §120.56(4) 

In 1996, the legislature also en- 
acted F‘S. §120.56(4), which is a re- 
vision and clarification of former 
§120.535(2).'* Section 120.56(4) 
provides that any person substan- 
tially affected by an agency state- 
ment that constitutes a “rule” that 
has not been codified in accordance 
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with the formal rulemaking require- 
ments may file a petition with the 
Division of Administrative Hear- 
ings, seeking an administrative de- 
termination that the statement vio- 
lates the rulemaking mandate of 
§120.54(1)(a). That section in turn 
provides that rulemaking is not a 
matter of agency discretion, and 
that each agency statement defined 
as a rule under §120.52 must be 
adopted in accordance with the 
APA’s rulemaking procedures as 
soon as “feasible and practicable.”"® 
Feasibility and practicability are 
presumed, and the burden is on the 
agency to prove that rulemaking is 
not feasible” or practicable.”! 

As with other rule challenges, 
ALJs have final order authority in 


the agency to “proceed expeditiously 
and in good faith”: The agency must 
adopt the rules within six months 
of publication of the proposed rules, 
or it is presumed that the agency is 
not acting expeditiously and in good 
faith, and it must cease all reliance 
on the statement or similar state- 
ments.”® 

As with proceedings involving 
nonrule policy in the adjudicatory 
context, the legislature has enacted 
stringent attorneys’ fees provisions 
aimed at deterring agency reliance 
on statements of general applicabil- 
ity that have not been adopted as 
rules. Upon entry of a final order 
finding that all or part of an agency 
statement violates the rulemaking 
mandate in §120.54(1)(a), the ALJ 


The legislature has enacted stringent at- 
torneys’ fees provisions aimed at deter- 
ring agency reliance on statements of 


general applicability that have not 
been adopted as rules. 


unadopted rule challenges under 
§120.56(4).” If the ALJ determines 
that all or part of an agency state- 
ment violates §120.54(1)(a), the 
agency must immediately discon- 
tinue all reliance on the statement 
or any substantially similar state- 
ment as a basis for agency action.” 
However, if, prior to issuance of the 
ALJ’s final order, the agency pub- 
lishes proposed rules addressing the 
statement, and proceeds expedi- 
tiously and in good faith to adopt 
rules that address the statement, 
the agency is permitted to rely on 
that statement or substantially 
similar statements as a basis for 
agency action, provided the state- 
ment is “proved up” in the adjudi- 
catory context pursuant to FS. 
§120.57(1)(e).** And, of course, any 
such proposed rules would be sub- 
ject to challenge.” Importantly, the 
legislature imposed a time frame for 


must award reason- 

able attorneys’ fees 

to the petitioner, ex- 

cept in limited cir- 
cumstances.”’ In 

particular, the au- 

thorization of nondiscretionary at- 
torneys’ fees awards under §120.595 
for successful challenges to 
unadopted rules is a clear signal of 
legislative intent that agencies are 
to codify their policies as rules, ex- 
cept under narrowly prescribed cir- 
cumstances. 


Conclusion 

The legislature has expressed a 
strong preference that agency policy 
be adopted through the formal 
rulemaking procedures in Florida’s 
APA, in part because these proce- 
dures provide significant opportuni- 
ties for public participation. The leg- 
islature, therefore, has enacted 
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several provisions aimed at forcing 
agencies to codify their policies as 
rules, except under very limited cir- 
cumstances. These “forcing” provi- 
sions take the form of heightened 
standards applicable to nonrule 
policies in the adjudicatory context, 
presumptions in favor of the feasi- 
bility and practicability of 
rulemaking, and nondiscretionary 
attorneys’ fees award provisions. 
These provisions send a clear mes- 
sage that the legislature is serious 
about the mandate that agencies 
must use formal rulemaking proce- 
dures in the development of agency 
policy. U 
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the Internal Improvement Trust Fund, 
DOAH Case No. 99-5303RP (final order 
entered February 17, 2000). The associa- 
tion initially challenged the board’s 
unadopted policy pursuant to Fa. Stat. 
§120.56(4), and the trustees responded 
by initiating rulemaking and publishing 
the policy as a proposed rule. The asso- 
ciation then challenged the proposed 
rule pursuant to Fa. Strat. §120.56(2), 
and the administrative law judge deter- 
mined the proposed rule to be invalid. 
The trustees have appealed. Board of 
Trustees of the Internal Improvement 
Trust Fund v. Day Cruise Association, 
Inc., Case No. 1D00-1058 (appeal filed 
March 16, 2000). 

26 Id. If the proposed rule is challenged, 
the time frame for adoption is tolled 
pending entry of a final order in the pro- 
posed rule challenge. 

27 Fia. Stat. §120.595(4)(a). 
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Back to the Future 
Agency Perspective 


Rulemaking the 21st Century 


by Robert C. Downie II 


ver since the Administrative 


Procedure Act, F.S. Ch. 120, 

was introduced in its “mod- 

ern” form in 1974, Florida’s 
state agencies have been required 
to implement or enforce statutory 
law by use of “rules.” The basic pur- 
pose of having rules has been to in- 
form the regulated public how the 
agencies will apply laws and help 
prevent uneven execution of the 
duties of the executive branch of 
government. Rules have generally | 
been necessary because the legisla- | 
ture often has neither the time nor 
the expertise to create statutes 
which contain all criteria necessary 


for enforcement, such as water qual- 
ity standards, driveway spacing 
standards, or professional practice standards, to name 
a few. 

The 1999 APA definition of a “rule” differs little from 
the 1974 APA: 
“Rule” means each agency statement of general applicability 
that implements, interprets, or prescribes law or policy or de- 
scribes the erganizatien, procedure or practice requirements of 


an agency and includes any form which imposes any require- 
ment or solicits any information not specifically requir 


statute or by an existing rule. The term also includes the amend- 


ment or repeal of a rule.’ 


What has changed markedly in the last 25 years has 
been the interpretation of the phrase “implements, in- 
terprets, or prescribes law or policy” by the courts, the 
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agencies, and the legislature. 
Agency rulemaking itself is now 
much more regulated and restricted 
than it once was. While the answer 
to the question “What is a rule?” 
may be the same, the answers to 
“When is rulemaking necessary?” 
and “How is rulemaking accom- 
plished?” are not.? The purpose of 
this article is to briefly examine 
what the “rules of rulemaking” are 
at the dawn of the new millenium 
as contrasted to earlier interpreta- 
tions, and to highlight several ef- 
fects of those changes. 


A Short History of Agency 
Rulemaking Authority 
A key concept in rulemaking 

which has remained constant is that no agency has “in- 
herent rulemaking authority.”’ Essentially, rules are little 
pieces of legislation, and in order not to violate the sepa- 
ration of powers doctrine, agencies cannot create rules 
without legislative instruction and direction. In 1974, 
the APA stated: “Each rule adopted shall be accompa- 
nied by a reference to the specific rulemaking authority 
pursuant to which the rule was adopted and a reference 
to the section or subsection of law being implemented, 
interpreted, or made specific.” 

Early on, the legislature and courts provided agencies 
broad authority to implement, interpret, or prescribe law 
or policy. Statutes often granted agencies general author- 
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ity to create rules, and courts adopted the test that as 
long as a rule was rationally or reasonably related to 
the statute in question and not arbitrary or capricious, 
the rule was valid. Also, rulemaking at that time was up 
to an agency’s discretion in terms of when to create a 
rule. Although favored, rulemaking was not mandatory, 
and agencies could implement statutes by means of “in- 
cipient policies” which were, in effect, statements of gen- 
eral applicability, created and shaped in the quasi-judi- 
cial administrative hearing process similar to case law 
developed in the courts. The phrase “phantom govern- 
ment” referred to the tendency of agencies to 
rely on incipient policy rather than promul- 
gate rules. 

Starting in 1993, the legislature began re- 
stricting agency authority and discretion in 
rulemaking matters. In 1993, 1996, and again 
in 1999, the APA was amended to accomplish 
those goals.° The general reason for these 
changes was to rein in agencies which were 
perceived as having enacted too many rules 
and having created too much government “red 
tape” as a result. 

Today, agencies have far less discretion in 
rulemaking. FS. §120.536 (1999) states: 

A grant of rulemaking authority is necessary but 
not sufficient to allow an agency to adopt a rule; a specific law 
to be implemented is also required. An agency may adopt only 
rules that implement or interpret the specific powers and du- 
ties granted by the enabling statute. No agency shall have au- 
thority to adopt a rule only because it is reasonably related to 
the purpose of the enabling legislation and is not arbitrary and 
capricious or is within the agency’s class of powers and duties, 
nor shall an agency have the authority to implement statutory 
provisions setting forth general legislative intent or policy. Statu- 
tory language granting rulemaking authority or generally de- 
scribing the powers and functions of an agency shall be con- 


strued to extend no further than implementing or interpreting 
the specific powers and duties conferred by the same statute. 


As far as when a rule is necessary, today’s APA ad- 
dresses reliance on incipient policy as follows: 
“Rulemaking is not a matter of agency discretion. Each 
agency statement defined as a rule by s. 120.52 shall be 
adopted by the rulemaking procedure provided by this 
section as soon as feasible and practicable.” 

If an agency does not adopt a rule, it is the agency’s 
burden to prove that rulemaking is neither practicable 
or feasible, as those terms are defined in F.S. Subsection 
120.54(1)(a) (1999). In addition: “Whenever an act of the 
Legislature is enacted which requires implementation 
of the act by rules of an agency within the executive 
branch of state government, such rules shall be drafted 
and formally proposed as provided in this section within 
180 days after the effective date of the act, unless the 
act provides otherwise.” 

Not only are agencies much more limited in their 
rulemaking discretion, if the agency neglects to initiate 
rulemaking when required or, conversely, proposes to 
adopt rules which are held invalid, the agency may be 
subject to paying a challenger’s attorneys’ fees and costs.* 
In sum, the legislature has made it clear that agency 


rulemaking authority under today’s APA is narrow, and 
has provided disincentives for agencies to test the limits 
of that authority. 


The Future—Return of the Phantom? 

Since October 1997 agencies have been identifying 
rules which may violate the legislative restrictions cur- 
rently in place, and have been required to either repeal 
the rules or seek specific legislative authority for the 
rules.’ Rules created prior to 1996 are protected from 
challenges on the grounds that the rules exceed 


The big question is what happens 

in the future when an agency is 
charged with implementing a stat- 
ute, and is not granted rulemaking 


authority within that statute? 


rulemaking authority or law implemented until July 
2001.'° Presumably, by that time all existing rules will 
conform to the requirements of F.S. §120.536(1) (1999). 
Looking forward, agencies will have to wait for express 
legislative authorization to make rules. 

The big question, however, is what happens in the fu- 
ture when an agency is charged with implementing a stat- 
ute and is not granted rulemaking authority within that 
statute? In other words, what happens when an agency is 
prohibited from rulemaking? It would be naive to believe 
that the agency and the persons regulated by a statute 
will always agree as to how particular portions of the law 
should be applied. Thus, as a statute is enforced, a body 
of final agency orders and appellate decisions will result 
from disagreements between the regulated community 
and the agency as to the proper interpretation of the stat- 
ute. Since courts defer to all but clearly erroneous agency 
statutory interpretation, more often than not the agency 
will prevail in those cases. Even though the legislature 
writes the law, the agencies and the courts have final say 
on what the law means and how it is applied. 

Unless the regulated entities read all the final orders 
and case law construing the statute, what the agency 
and its staff will know about the agency’s law and what 
the regulated entities will know will be vastly different. 
“Unwritten rules” or “incipient policies” will become the 
norm, and the “phantom government” of old will have 
returned. Under the APA as it exists today, despite the 
strong statement in F\S. §120.54 that all agency state- 
ments of general applicability be adopted as rules, the 
only thing the legislature can do to prevent an agency 
from creating a body of incipient policy is to grant full 
rulemaking authority under every statute an agency 
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implements, or create statutes with 
such precision and detail that dif- 
fering interpretations are not pos- 


dious, and technical process fraught 
with pitfalls. However, rulemaking 
is an absolutely necessary tool for 


sible. fair and effective statutory imple- 
mentation and enforcement. When 
Conclusion agencies are required to adopt all 


From the agency perspective, 
rulemaking is a labor-intensive, te- 


statements of general applicability 
that interpret or implement law or 


sForm.” 


Bar Members—You may change 
your address on the Bar’s 
website (www.FLABAR.org). To 
access the change of address 
form, log on the website and click 
“Member Services” in the 
lefthand column of the home 


page. 


Then click “Membership 
Records Change of Address 


From there, just follow the in- 
structions to submit your change 
of address, telephone and fac- 
simile numbers, and your e-mail 
address. 


After the change has been 
made, transmit it electronically 
directly to the Bar Membership 
Records Department. 
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policy as rules, people regulated by 
state agencies are better able to de- 
termine how an agency will apply a 
statute in a particular situation. The 
1999 APA expressly creates the po- 
tential for agencies to be prevented 
from rulemaking when implement- 
ing legislation. In fact, some agen- 
cies may lobby for such “restriction” 
in their enabling laws to get out 
from under the rulemaking onus. 
Future legislation should recognize 
the value rulemaking has for both 
the agencies and regulated commu- 
nity, and authorize rulemaking spe- 
cifically. 


1 Fra. Stat. §120.52 (1999). Deletions 
from the 1974 version are shown in 
strikethrough and additions are under- 
lined. 

? Due to space constraints, this article 
will not focus on the actual process by 
which rules are promulgated. Basically, 
the more difficult or involved the proce- 
dure is, the more resources agencies 
have to devote to the form, making fewer 
resources available for the substance. 

3 See Fra. Stat. §§120.54(13) (1974) 
and 120.54(1)(e) (1999). 

4 Fra. Star. §120.54(6) (1974). 

5 Much has been written on the deci- 
sion in St. Johns River Water Manage- 
ment District v. Consolidated-Tomoka 
Land Co., 717 So. 2d 72 (Fla. 1st D.C.A. 
1998), and the subsequent 1999 amend- 
ments to the APA which legislatively 
overruled the decision. See Lawrence E. 
Sellers, Jr., More APA Reform: The 1999 
Amendments to Florida’s Administrative 
Procedure Act, 73 Fia. B.J. 78-80 (July/ 
August 1999). 

Stat. §120.54(1)(a) (1999). 

7 Fra. Stat. §120.54(1)(b) (1999). The 
requirement to adopt rules within 180 
days of a statute’s enactment has sev- 
eral interesting possible implications. 
The first is that any statute older than 
180 days may not authorize any 
rulemaking. The second is that when a 
new statute is enacted, agencies may 
want to adopt rules, even if the rules 
merely parrot the statute, within 180 
days so that the rules can be amended 
later when the need arises. 

Fra. Stat. §§120.595(2) and 
120.595(4) (1999). 

® Fra. Stat. §120.536(2)(a) (1999). 

10 Fria. Stat. §120.536(2)(c) (1999). 
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To Touch on a Touchy Subject 


Limiting Agency Discretion in 
Rulemaking Under the Federal and 
Florida Administrative Procedure Acts 


by Dan R. Stengle 


ince their respective 
adoptions,both the federal 
Administrative Procedure 
Act and Florida’s Administra- 
tive Procedure Act have become in- 
creasingly complex in their respec- 
tive rulemaking requirements. The 
evolving and expanding processes of 
both the federal APA and the Florida 
APA appear to speak to a rather low 
level of trust and confidence in the 
rulemaking in which agencies en- 
gage, and constrain the discretion of 
agencies in adopting rules. Because 
of the myriad complexities imposed | 
on the rulemaking process on the 
federal level, one rightly may ques- 


In the evolution of the federal 
APA, the courts, Congress, and the 
President have imposed significant 
and extensive limitations and de- 
mands upon agency actions 
through rulemaking.’ The process 
of federal rule adoption has become 
not only increasingly important, 
but also increasingly burdensome 
as agencies are required to demon- 
strate a need and rationality for the 
adoption of rules. In addition to the 
basic structure of the federal APA 
requiring notice and opportunities 
for public participation in the 
rulemaking process,‘ Congress has 
added a number of provisions that 


tion how practical rulemaking itself 
has become. In Florida, the noisy 
debate continues legislatively and judicially over the 
direct authority that the legislature has delegated to 
agencies to adopt rules, while the additions to the pro- 
cesses by which rules are required to be made also has 
limited the discretion of agencies in adopting rules. 


The Federal Act 

When the federal APA was developed and became law 
in 1946, it set “a pattern designed to achieve relative 
uniformity in the administrative machinery of the Fed- 
eral Government.”' Its rulemaking requirements for no- 
tice and comment allowed agencies to adopt and amend 
rules rapidly as circumstances warranted.’ 


are also found, in some form, in the 
Florida APA, such as processes for 
negotiated rulemaking and defined alternative dispute 
resolution procedures encouraging mediation.°® 

Apart from direct requirements and constraints of the 
federal APA, agencies also must meet other Congression- 
ally imposed rulemaking provisions. For instance, an 
environmental impact statement is required by the terms 
of the National Environmental Policy Act. Other legal 
requirements mandate that agencies engage in a cost- 
benefit assessment for “economically significant rules,” 
and agencies must consult with designated governmen- 
tal officials before promulgating “significant” rules.’ As 
well, the Regulatory Flexibility Act of 1980 stipulates 
that federal agencies must publish a description of any 
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rules they expect to propose which 
are likely to have an economic im- 
pact on small entities.* The Un- 
funded Mandates Reform Act re- 
quires executive agencies to 
consider regulations that impose 
mandates on specified governmen- 
tal entities, and requires prepara- 
tion of specified regulatory analy- 
ses.° The Small Business Regulatory 
Enforcement Fairness Act of 1996 
requires federal agencies to afford 
opportunities to small businesses 
and governments to allow them to 
comment effectively on proposed 
rules.'° 

These are but a few of the myriad 
rulemaking requirements imposed 
upon agencies of the federal govern- 
ment.'! Indeed, federal mandates 
have become so extensive that com- 
mentators worry the analysis re- 
quired for federal rulemaking has 
the potential to lead to regulatory 
paralysis.'* A number of commenta- 
tors have decried the “ossification” 
of federal rulemaking, making ref- 
erence to the inefficient and even 
paralyzing requirements to which 
agencies must adhere in their regu- 
latory programs.'* 

The ongoing debate concerns the 
balance to be struck between overly 
encumbering the federal adminis- 
trative processes—which frustrates 
the ability of agencies to make 
rulemaking decisions—and un- 
bridled discretion in rulemaking by 
largely unelected bureaucrats. 


Florida Rulemaking 
Requirements 

Florida has undergone a similar 
but less onerous expansion of its 
rulemaking requirements from its 
inception. As is the case with the 
federal APA, however, there can be 
little doubt that rulemaking under 
Florida’s APA likewise has become 
more complex as it has developed 
from its origins in 1974. 

In the APA of 1974, an agency was, 
as now, required to publish notice of 
its intended rulemaking action, set- 
ting forth a “short and plain” expla- 
nation of the purpose and effect of 
the proposed rule, a summary of the 
proposed rule, and the specific legal 
authority under which its adoption 
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was authorized.'* Any affected per- 
son so requesting was required to be 
given an opportunity to present evi- 
dence and argument on all issues 
under consideration.'> Each adopted 
rule was required to be accompanied 
by a reference to the specific 
rulemaking authority and the sec- 
tion of law being implemented, in- 
terpreted, or made specific.'* The 
agency authorized in 
rulemaking proceedings to recognize 
any material which could be judicial 
noticed, and it was authorized to in- 
corporate the materials into the 
record of the proceeding.'’ Prior to 
completing the rulemaking record, 
the parties to the rulemaking pro- 
ceeding were to be provided a list of 
materials, and given an opportunity 
to examine them and offer written 
comments or rebuttal."® 

In the world of the 1974 APA, there 
was no requirement that the agency 
prepare a statement of estimated 
regulatory costs, hold rulemaking 
workshops, provide notice of modifi- 
cations to a proposed rule, adhere to 
a fairly extensive and detailed spate 
of uniform rules, or to consider the 
impact of the proposed rule on small 
businesses, small counties, and small 
cities. All of these requirements are 
specified in the current APA.’ Yet 
these more recent additions to the 
Florida APA, while tending to en- 
cumber the adoption of agency rules, 
seem reasonable when compared to 
the much more burdensome federal 
rulemaking standards. Agencies 
have groused about the added bur- 
dens of these expanded procedural 
requirements, yet these provisions 
have not provided the only tension 
in the field of administrative law, 
either federally or in Florida. 


Of Courts and Deference 

In reviewing the history of both 
the federal and Florida administra- 
tive constructs, one must consider 
the importance of judicial review of 
agency rulemaking. Arguably, the 
most important judicial overlay in 
the development of federal admin- 
istrative law culminated in the 1984 
decision of the U. S. Supreme Court 
in Chevron v. Natural Resources De- 
fense Council, 467 U.S. 837 (1984). 


In Chevron, the Court established a 
two-step test to be applied in the 
analysis of agency actions in imple- 
menting statutes through 
rulemaking: 

When a court reviews an agency’s con- 
struction of the statute it administers, 
it is confronted with two questions. First, 
always, is the question of whether Con- 
gress has directly spoken to the precise 
question at issue. If the intent of Con- 
gress is clear that is the end of the mat- 
ter; for the court, as well as the agency, 
must give effect to the unambiguously 
expressed intent of Congress. If, however, 
the court determines Congress has not 
directly addressed the precise question 
at issue, the court does not simply im- 
pose its own construction on the statute, 
as would be necessary in the absence of 
an administrative interpretation. 
Rather, if the statute is silent or ambigu- 
ous with respect to the specific issue, the 
question for the court is whether the 
agency’s answer is based on a permis- 
sible construction of the statute.” 

In considering the tension be- 
tween the delegation of authority by 
Congress to administrative agen- 
cies, when contrasted with the judi- 
cial review of agency decisions, the 
Chevron court acknowledged the 
necessary “formulation of policy and 
the making of rules to fill any gap 
left, implicity or explicitly, by Con- 
gress.””' The Court in Chevron fur- 
ther acknowledged that “consider- 
able weight should be accorded to 
an executive department’s construc- 
tion of a statutory scheme it is en- 
trusted to administer... .”? In the 
most recent developments in 
Florida administrative law, it is that 
type of deference to administrative 
agencies that the Florida Legisla- 
ture has struggled to curtail. 

In Florida, direct substantive limi- 
tations placed on agency rulemaking 
have framed a component of the de- 
bate beyond simply the more com- 
plicated, the more extensive, and the 
more time-consuming rulemaking 
processes that have been imposed on 
agency rulemaking activities. 

For the first time, in 1996, the 
Florida APA provided that rules 
may not be based only on a general 
grant of rulemaking authority. In- 
stead, the APA requires that they 
must also implement a specific law. 
The 1996 legislative revisions to the 
APA provided that an agency’s rules 
are required to “implement, inter- 
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pret, or make specific the particular 
powers and duties granted by the 
enabling statute.””* In 1999, the leg- 
islature amended the 1996 standard 
to limit further an agency’s author- 
ity to adopt rules only to “implement 
or interpret the specific powers and 
duties granted by the enabling stat- 
ute.”** Additionally, an agency does 
not have the authority to adopt a 
rule only because it is reasonably 
related to the authority of the en- 
abling statute and is not arbitrary 
or capricious, or because it is within 
the agency’s class of powers and 
duties. Statutory language granting 
rulemaking authority or describing 
generally an agency’s powers and 
function are directed to be construed 
to extend no further than imple- 
menting or interpreting specific 
powers and duties conferred by the 
same statute. As well, an agency 
does not have the authority to 
implement statutory provisions set- 
ting forth general legislative intent 
or policy.” 

Before the 1996 revisions, a num- 
ber of appellate court decisions up- 
held rules that were “reasonably 
related” to the purpose of the en- 
abling statute as long as the rules 
were not arbitrary or capricious.” 
This “reasonably related” standard 
effectively was overruled by the 
1996 revisions to the APA. 

In telegraphing a message that is 
largely antithetical to components 
of the federal Chevron doctrine, the 
message to administrative law 
judges of the Division of Adminis- 
trative Hearings and to appellate 
courts was that the Florida Legis- 
lature disapproved of the deferen- 
tial standards that had been used 
to determine whether rules consti- 
tuted an invalid exercise of del- 
egated legislative authority. To 
agencies, the message was also 
clear: Stop relying on general grants 
of rulemaking authority and expres- 
sions of general legislative intent in 
adopting rules. 

Among the most significant appel- 
late court opinions construing the 
new rulemaking standard was a 
1998 case, St. Johns River Water 
Management District v. Consoli- 
dated-Tomoka Land Co., 717 So. 2d 


Fla. lst DCA 1998), rev. den., 727 So. 
2d 904 (Fla. 1999). The opinion in 
Consolidated-Tomoka established a 
broad new standard by which 
agency rules would be evaluated, 
according to whether an agency rule 


falls within the range of powers the Leg- 
islature has granted to the agency for 
the purpose of enforcing or implement- 
ing the statutes within its jurisdiction. 
A rule is a valid exercise of delegated 
legislative authority if it regulates a 
matter directly within the class of pow- 
ers and duties identified in the statute 
to be implemented.?’ 


The class of powers and duties 
delegated to an agency could be de- 


The court concluded that, if statutes 
were required by the APA to refer 
to such specific subjects as runoff, 
recharge, and floodplain require- 
ments, “enabling statutes would 
have to be as detailed as the rules 
themselves, and the point of 
rulemaking would be defeated en- 
tirely.””* 

The court in Consolidated-Tomoka 
focused on the sentence of the 
rulemaking standard adopted in the 
APA in 1996, “An agency may 
adopt only rules that implement, in- 
terpret, or make specific the particu- 
lar powers and duties granted by the 


Before the 1996 revisions, a number 
of appellate court decisions upheld 
rules that were “reasonably related” 
to the purpose of the enabling 
statute as long as the rules were 

not arbitrary or capricious 


fined broadly or specifically, depend- 
ing upon the legislature’s objective. 

The court used the newly estab- 
lished test to find that the rules 
challenged in Consolidated-Tomoka 
were valid exercises of delegated 
legislative authority. The proposed 
rules defined two areas within the 
St. Johns River Water Management 
District as hydrologic basins, and 
established more restrictive permit- 
ting and development requirements 
within these basins. The petitioners 
challenged the rules, asserting that 
they violated the rulemaking stan- 
dard adopted by the legislature in 
the 1996 revisions to the APA. An 
administrative law judge invali- 
dated the proposed rules, reasoning 
that they were based on statutes 
that provide only general, nonspe- 
cific descriptions of the agency’s 
duties. The district court of appeal 
held, however, that the water man- 
agement district had the authority 
to adopt all of the challenged rules. 


enabling statute.””’ The court found 
the sentence to be ambiguous, and 
stated that the courts are bound to 
interpret ambiguous statutes in the 
most logical and sensible way. In 
evaluating the purpose of the lan- 
guage, the court stated, “We consider 
it unlikely that the Legislature in- 
tended to establish a rulemaking 
standard based on the level of detail 
in the enabling statute, because such 
a standard would be unworkable.””° 

Thus, the court declined to evalu- 
ate agency rules based on the suffi- 
ciency of detail in the language of the 
enabling statute, and held, “An ar- 
gument could be made in nearly any 
case that the enabling statute is not 
specific enough to support the pre- 
cise subject of a rule, no matter how 
detailed the Legislature tried to be 
in describing the power delegated to 
the agency.”*! Therefore, the court 
found the new standard to be 


a functional test based on the nature of 
the power or duty at issue and not the 
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level of detail in the language of the ap- 
plicable statute. The question is whether 
the rule falls within the range of powers 
the Legislature has granted to the 
agency for the purpose of enforcing or 
implementing the statutes within its 
jurisdiction.*” 

As a result of the broad “range of 
powers” test adopted by the court in 
Consolidated-Tomoka, concerns 
arose that the legislature’s 1996 
amendments to the rulemaking 
standard had been invalidated. 

Thereafter, the Florida Legisla- 
ture modified the 1996 rulemaking 
standard to further limit agency 
rulemaking authority, and expressly 
addressed the “range of powers” test 
by providing that “No agency shall 
have authority to adopt a rule only 
because it is reasonably related to 
the purpose of the enabling legisla- 
tion and is not arbitrary and capri- 
cious” be expanded to include the 
language, “or is within the agency’s 
class of powers and duties... .”* 
Thus, the Florida Legislature effec- 
tively overruled the “range of pow- 
ers” test established in Consoli- 
dated-Tomoka. 


The Continuing Tension 

It should not have been unex- 
pected that the 1946 federal APA or 
the 1974 Florida APA would evolve 
from their plainer roots to the more 
complicated procedural schemes 
that they are today. It is logical that 
procedural statutes governing the 
highly important endeavor of 
agency rulemaking would grow and 
evolve over the years to address exi- 
gent circumstances and contingen- 
cies confronted through the growth 
of regulatory programs, addressing 
more complex problems and con- 
cerns. 

It should also not be unexpected 
that the constitutionally created 
tension between the legislative, ex- 
ecutive, and judicial branches of gov- 
ernment would be especially concen- 
trated in a procedural act regulating 
the activities of regulatory agencies. 
Rather than merely concentrating 
on the rulemaking requirements per 
se, the battleground may continue 
to revolve around more direct re- 
strictions on agency authority to 
adopt rules. 


Both federally and in Florida, the 
question will continue to be whether 
the appropriate balance is being 
struck somewhere between un- 
bridled discretion and requirements 
so rigid that they hamstring admin- 
istrative agencies. I 
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Standing Florida 
Administrative Proceedings 


by Richard M. Ellis 


¢ tanding” to sue in court is 

generally defined as a “suffi- 

cient stake in an otherwise 

justiciable controversy to ob- 
tain judicial resolution of that contro- 
versy.”' Standing in Florida adminis- 
trative proceedings generally requires 
a similar stake in the outcome. The 
more particular nature of that stake, 
as defined in the Florida Statutes and 
interpreted in case law, is the subject 
of this article.” 


Decisions Which Affect 
“Substantial Interests,” and 
“Party” Who May Contest 

Statutory  construction—F.S. 
§120.569 (“Decisions which affect sub- 
stantial interests”) is the provision by 
which an individual or entity, ag- 
grieved by an unfavorable agency determination, may 
petition for an administrative hearing.* Section 
120.569(1) states that “[t]he provisions of this section 
apply in all proceedings in which the substantial inter- 
ests of a party are determined by an agency, unless the 
parties are proceeding under §120.573 or §120.574.” (em- 
phasis added). Thus, in considering whether §120.569 
applies to an individual or entity, allowing them to pur- 
sue an administrative hearing, it must first be asked who 
a “party” is, and what their “substantial interests” may 
be. 

“Party” is defined in FS. §120.52(12). The most sig- 


nificant provisions are in 
§120.52(12)(a), referring to 
“Is|pecifically named persons 
whose substantial interests are 
being determined in the proceed- 
ing,” and §120.52(12)(b), referring 
to “[aJny other person who, as a 
matter of constitutional right, pro- 
vision of statute, or provision of 
agency regulation, is entitled to 
participate in whole or in part in 
the proceeding, or whose substan- 
tial interests will be affected by 
proposed agency action, and who 
makes an appearance as a party.” 
Section 120.52(12)(a)’s refer- 
ence to “[s|pecifically named per- 
sons whose substantial interests 
are being determined in the pro- 
ceeding” is, as a practical matter, 
somewhat redundant of the due process already given 
by $120.60 for persons who are directly subject to licens- 
ing/permitting and enforcement determinations.*® These 
“specifically named” parties would, for example, include 
the petitioner challenging the denial of an application 
for licensure, and would include the named respondent 
in an agency’s administrative complaint. However, 
§120.52(12)(a) does have independent significance: It can, 
in a given instance, be used to “join” a co-respondent in 
the midst of an administrative proceeding,’ somewhat 
similarly to adding a defendant in civil proceedings. 
Section 120.52(12)(b) may best be analyzed by pars- 
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ing its significant phrases, begin- 
ning with “any other person.” Read 
together with §120.52(12)(a), 
§120.52(12)(b)’s “any other person” 
is a reference to what we may loosely 
call “third parties” to the adminis- 
trative process. These third parties 
may, but do not always, appear in 
administrative litigation in the form 
of a petitioner seeking to intervene 
in pending proceedings between the 
agency and a first party. The third 
party may in fact commence the 
administrative proceedings, filing a 
petition alleging that its “substan- 
tial interests” have been affected by 
an agency’s determination in favor 
of a first party, and naming the 
agency and the first party as co-re- 
spondents.’ 

Construing §120.52(12)(b) fur- 
ther, it might be asked whether a 
showing of “substantial interests” 
is always necessary for third-party 
standing. That is, §120.52(12)(b) 
provides for “Any other person 
who, as a matter of constitutional 
right, provision of statute, or pro- 
vision of agency regulation, is en- 
titled to participate in whole or in 
part in the proceeding, or whose 
substantial interests will be af- 
fected by proposed agency action, 
and who makes an appearance as 
a party.” (Emphasis added.) The 
disjunctive “or” in §120.52(12)(b) 
implies that “any other person” 
could conceivably be a “party” (and 
thus participate in administrative 
proceedings) if entitled to do so by, 
for example, a provision of agency 
regulation, regardless of “substan- 
tial interests.” However, when the 
terms of §120.569(1) are read in 
pari materia with §120.52(12)(b), 
it appears that “any other person” 
who is a “party” by way of the con- 
stitution, a statute, or an agency 
regulation must nevertheless dem- 
onstrate “substantial interests” to 
participate in administrative pro- 
ceedings.*® 

Section 120.52(12)(b) uses the 
term “substantial interests,” which 
is also found in §120.569(1). “Sub- 
stantial interests” is not defined in 
the Administrative Procedure Act. 
The meaning of “substantial inter- 
ests” is found in case law, interpret- 
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ing both §120.52(12)(b) and, 
relatedly, §120.569(1). 


Agrico Chemical Company 
and “Substantial Interests” 

Agrico Chemical Company uv. 
DER, 406 So. 2d 478 (Fla. 2d DCA 
1981), is the seminal case concern- 
ing the meaning of “substantial in- 
terests” and standing to challenge 
decisions which affect them. The 
case involved two entities, Freeport 
Sulphur Company and Sulphur Ter- 
minal Company, which filed peti- 
tions to contest the Department of 
Environmental Regulation’s grant 
of construction permits to Agrico 
Chemical Company. Freeport and 
Sulphur Terminal each had a dis- 
tinct business interest in the sale 
and handling of liquid sulphur: 
Freeport supplied it to Agrico, and 
Sulphur Terminal handled it at its 
own Tampa facility. Agrico sought 
the construction permits to build its 
own terminal facility in Tampa, in 
order to handle less expensive, solid 
sulphur. Neither Freeport nor Sul- 
phur Terminal could be said to be 
entitled to participate in the admin- 
istrative determination “as a mat- 
ter of constitutional right, provision 
of statute, or provision of agency 
regulation.”® This left the Second 
District Court of Appeal to deter- 
mine whether either of the petition- 
ers had “substantial interests” 
which would “be affected by pro- 
posed agency action.”'® 

In adjudicating the issue, the 
court stated, “We believe that be- 
fore one can be considered to have 
a substantial interest in the out- 
come of the proceeding he must 
show 1) that he will suffer injury 
in fact which is of sufficient imme- 
diacy to entitle him to a §120.57 
hearing, and 2) that his substan- 
tial injury is of a type or nature 
which the proceeding is designed 
to protect.” (Emphasis added.)'! A 
two-part test was thus established 
for adjudicating the standing of 
“any other person” to participate 
in administrative proceedings.'” 
The court then held that, “While 
petitioners ... were able to show a 
high degree of potential economic 
injury, they were wholly unable to 


show that the nature of the injury 
was one under the protection of 
chapter 403 [Florida Statutes, 
dealing with environmental, not 
economic, interests].”'* Freeport 
and Sulphur Terminal, therefore, 
had no standing; the agency’s or- 
der to the contrary was reversed; 
and the petitions were dismissed. 

The interest of a third party (“any 
other party”) in administrative pro- 
ceedings often will be (though by no 
means always) economic in nature. 
On that point, Agrico is sometimes 
misunderstood by administrative 
practitioners as denying standing to 
a petitioner whose interest is “merely 
economic.” The inquiry must be 
made into whether the petitioner’s 
“substantial interests” (claimed 
through F.S. §§120.52(12)(b) and 
120.569(1)) are to be found in the 
“zone of interest” gleaned from the 
substantive regulatory scheme (stat- 
utes external to Ch. 120). A 
petitioner’s standing may indeed be 
predicated upon economic injury—if 
the “zone of interest,” inferred from 
the substantive statute (or statutes), 
accounts for economic injury.'* Eco- 
nomic injury in itself is insufficient 
only where the regulatory scheme 
addresses matters other than com- 
petitive economic considerations.” 

A fair number of post-Agrico 
standing decisions have been gen- 
erated by third parties with noneco- 
nomic “substantial interests,”'® or 
mixed economic and noneconomic 
interests.'’ In such cases, a close 
reading of the substantive statute(s) 
is imperative, in order to discern 
whether the “substantial interests” 
claimed by the would-be party are 
within the “zone of interest.”'* This 
is especially true where the inter- 
est is noneconomic, and appears 
more “public” in nature.'® 

Certain practical observations 
should be made concerning the 
Agrico test. In its application, the 
test is not limited to the adjudica- 
tion of petitions to intervene in ad- 
ministrative proceedings.” Further, 
the Agrico test plays a role where the 
agency attempts, in a given proceed- 
ing, to settle with fewer than all of 
the parties.”! (The question arises as 
to whether an agency can settle ad- 
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ministrative litigation with a first 
party, in which a third-party petition 
to intervene has been merely filed, 
but not ruled upon.”) Finally, Agrico 
has been invoked, with varied suc- 
cess, by agencies in dismissing first- 
party petitions for administrative 
hearings.” It is safe to say that the 
test applies generally, in determin- 
ing standing under §120.569. 

In analyzing a third party’s stand- 
ing, one must also consider re- 
straints imposed in statutes exter- 
nal to the Administrative Procedure 
Act. Examples include 
§408.039(5)(c) (certificates of 
need),”* and §320.642(3)(b) (mo- 
tor vehicle dealer licenses).” The 
specific provisions of such statutes 
supersede the general provisions 
found in Ch. 120. 


Administrative Rules and 
“Any Person Substantially 
Affected” by Them 

ES. §120.56 is the statute by which 
a proposed or existing administra- 
tive rule may be challenged. Section 
120.56(1) provides that “Any person 
substantially affected by a rule or a 
proposed rule may seek an adminis- 
trative determination of the inval- 
idity of the rule on the ground that 
the rule is an invalid exercise of del- 
egated legislative authority.” (Em- 
phasis added.) As with §120.569(1)’s 
“substantial interests,” §120.56(1)’s 
“substantially affected” is not de- 
fined in the Administrative Proce- 
dure Act, and its meaning requires 
a review of case law. 

Department of Offender Rehabili- 
tation v. Jerry, 353 So. 2d 1230 (Fla. 
1st DCA 1978), was the first deci- 
sion to wrestle with the term “sub- 
stantially affected,” following the 
1974 amendments to the APA. The 
petitioner was an inmate who, while 
incarcerated, committed an un- 
armed assault, causing him to be 
placed in disciplinary confinement 
and potentially costing him “gain 
time” under Fla. Admin Code Rule 
33-3.08. The record of the rule chal- 
lenge indicated that Jerry had 
served his disciplinary confinement 
at the time of his petition challeng- 
ing Rule 33-3.08; it did not indicate 
whether Jerry had in fact lost “gain 


time” by application of the rule.” 
The hearing officer found that Jerry 
had standing, mentioning, inter alia, 
“petitioner’s interest in loss of gain- 
time having real substance.””’ How- 
ever, the First District Court of Ap- 
peal reversed, finding in pertinent 
part that Jerry “failed to demon- 
strate, either at the time his peti- 
tion for administrative relief was 
filed or at the time of hearing, that 
he was then serving disciplinary 
confinement or that his existing 


those where the petitioner’s liveli- 
hood is not directly affected by the 
administrative rule in question; and 
2) those where the petitioner’s live- 
lihood is directly affected, due to the 
petitioner being a licensee or con- 
tract provider of the agency in- 
volved, or otherwise having a pro- 
fession or occupation tied in some 
manner to the administrative rule. 
In those rule challenge cases where 
the petitioner is a trade association, 
some or all of the association’s mem- 


When the rule challenge petitioner’s 
livelihood is not directly affected 

by the administrative rule, 

the petitioner must be that much 
more particular in alleging and 
proving facts required for standing. 


prison sentence had been subjected 
to loss of gain-time.””* 

In Jerry, the First District Court 
of Appeal noted that former §120.30 
(repealed by the 1974 amendments) 
used the term “affected party,” in 
providing for rule challenges; by con- 
trast, $120.56 employed the more 
restrictive term, “substantially af- 
fected.” With little Florida case law 
to guide it at the time, the Jerry 
court looked to federal case law in 
attempting to define Florida’s new 
standard for challenges to adminis- 
trative rules. The court held that 
there must be “sufficient immediacy 
and reality” to a rule challenger’s 
allegations of prospective injury, in 
order to show standing.* Jerry’s 
“sufficient immediacy and reality” 
test in turn begs its own interpre- 
tation, but is nevertheless routinely 
cited in post-Jerry cases on rule 
challenge standing, and remains 
good law.*° 

In an attempt to make the “suffi- 
cient immediacy and reality” test 
more real, it is useful to categorize 
the rule challenge standing cases 
subsequent to Jerry as follows: 1) 


bers may fall into one or the other 
of the two categories. 

When the rule challenge 
petitioner’s livelihood is not directly 
affected by the administrative rule, 
the petitioner must be that much 
more particular in alleging and 
proving facts required for standing. 
Jerry itself falls into this category.” 
A more common example, and one 
involving a trade association, is 
Board of Optometry v. Society of 
Ophthalmology, 538 So. 2d 878 (Fla. 
1st DCA 1989), in which the Society 
of Ophthalmology, the Florida Medi- 
cal Association, and assorted physi- 
cians took on Fla. Admin. Code Rule 
21Q-10.001, which had been 
adopted by the Florida Board of 
Optometry pursuant to FS. 
§463.0055 (1987). Section 463.0055 
authorized optometrists licensed 
under Ch. 463 and duly certified by 
the board to administer certain topi- 
cal ocular drugs in the diagnosis and 
treatment of the eye.*” The First 
District Court of Appeal found in- 
structively as follows: 


Petitioners, representing or being phy- 
sicians licensed under chapters 458 or 
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459, are not subject to regulation or con- 
trol under chapter 463, are not subject 
to regulation or control by the rule, and 
cannot predicate standing on the notion 
that the application of the challenged 
rule will prevent or obstruct their prac- 
ticing ophthalmic medicine. Cf, Profes- 
sional Firefighters of Florida, Inc. v. 
DHRS, 396 So. 2d 1194 (Fla. lst DCA 
1981). Whether application of the chal- 
lenged rule will cause the petitioning 
physicians, or any physicians repre- 
sented by the petitioning associations, 
an injury of sufficient immediacy and 
reality under the criteria set forth in 
Jerry is purely a matter of speculation 
and conjecture.** (Emphasis added.) 


Board of Optometry v. Society of 
Opthalmology is also notable for the 
court’s finding that an invalidated 
administrative rule is not void ab 
initio, but rather is invalidated only 
prospectively, under §120.56(3).*# 
Agency action taken upon a rule 
prior to its invalidity would, there- 
fore, remain of effect. This being the 
case, it may be asked whether the 
inmate in Jerry would have had 
standing even had he demonstrated 
lost “gain time,” or whether any 
rule-challenge petitioner in this cat- 
egory would have standing based 
solely upon a showing of past ad- 
verse experience under the rule 
challenged. 

Where the rule challenge 
petitioner’s livelihood is directly af- 
fected by the administrative rule, it 
is clear that the petitioner has an 
easier time demonstrating standing. 
The proposition has its origins in 
DHRS v. Alice P., 367 So. 2d 1045 
(Fla. lst DCA 1979).*° 

In Alice P., HRS filed an emer- 
gency rule restricting Medicaid 
funds for elective abortions, follow- 
ing federal legislation proscribing 
such funds. HRS then embarked 
upon permanent (nonemergency) 
rulemaking in the same subject, 
which was timely challenged by two 
Medicaid recipients, “Alice P.” and 
“Susan A.” A petition to intervene 
was thereafter filed by Samuel Barr, 
M.D. By the time of the administra- 
tive hearing, neither of the two 
women was pregnant, and their lack 
of standing under Jerry was clear. 
However, Dr. Barr testified that he 
was the director of an abortion clinic 
and had held that position for the 
preceding four and one-half years, 


that approximately 13 percent of the 
clinic’s abortions in that period were 
Medicaid-funded, and that since the 
Medicaid funding was cut off the 
number of Medicaid-eligible pa- 
tients patronizing the clinic had de- 
creased significantly.** The First 
District Court of Appeal found Dr. 
Barr to lack standing only inasmuch 
as his petition to intervene was not 
timely filed; otherwise, he was af- 
firmatively found by the court to be 
a “substantially affected person” 
and, as such, to meet the standing 
threshold.*’ 

Professional Firefighters of 
Florida, Inc. v. DHRS, 396 So. 2d 
1194 (Fla. lst DCA 1981), decided 
by the First District Court of Appeal 
shortly after Alice P., made clear 
that the “sufficient immediacy and 
reality” test would be more easily 
met where the petitioner's livelihood 
was affected. In Professional 
Firefighters, a trade association and 
two individual, named paramedic 
members of the association chal- 
lenged HRS’ Rule 10D-66.36, which 
provided for state certification and 
licensing of paramedics. Standing 
was premised generally upon HRS’ 
regulation of paramedics. DOAH 
granted HRS’ motion to dismiss for 
lack of standing, finding that nei- 
ther of the two paramedic parties 
had applied for state certification, 
or alleged or established that Rule 
10D-66.36 would disqualify them 
from certification.** The First Dis- 
trict Court of Appeal reversed, find- 
ing in pertinent part as follows: 

In both Jerry and Alice P., supra, the 
challengers were not subject to the rule 
or immediately affected by it at the time 
suit was filed and were unlikely to be 
affected in the future. In contrast, in this 
case, the individual appellants are pres- 
ently affected by the licensing rules be- 
cause they currently work in the area to 
be regulated. When an agency sets up a 
new licensing or certification require- 
ment for an occupation or profession not 
previously subject to state-wide regula- 
tion or licensing, persons engaged in that 
occupation or profession have standing 
to challenge the proposed regulation. 
This is true regardless of whether sub- 
mission to certification or licensing is 
termed “voluntary” or not. There is a 
clear, direct effect on those concerned in- 


dividuals being able to continue to earn 
their livelihood.*® 


The greater deference given to 
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regulated or similarly affected par- 
ties concerning standing has been 
demonstrated many times since 
Professional Firefighters.* A num- 
ber of these cases has indicated that 
rule challenge standing requires a 
lesser showing than that required 
to challenge agency decisions affect- 
ing substantial interests under 
§120.569;*! however, in cases where 
the rule-challenge petitioner’s live- 
lihood is not at issue under the ad- 
ministrative rule, the requirements 
for standing should be thought of as 
no less than those under §120.569. 

The peculiar requirements of as- 
sociational standing deserve a brief 
mention. The common practice of 
including at least one individual 
named member of the trade associa- 
tion, in addition to the association 
itself, in a rule-challenge petition 
stems from Florida Department of 
Education v. Florida Education As- 
sociation / United, Inc., 378 So. 2d 
893 (Fla. lst DCA 1979). The court 
there held that a teacher’s union 
was without standing to challenge 
a disciplinary rule when no indi- 
vidual teacher was a party. The 
seminal case on association stand- 
ing is Florida Home Builders Ass’n 
v. DLES, 412 So. 2d 351, 353 (Fla. 
1982), which articulates the general 
rule that a trade association has 
standing for a rule challenge so long 
as “a substantial number of its 
members, although not necessarily 
a majority, are ‘substantially af- 
fected’ by the challenged rule.” 
Cases since Florida Home Builders 
have not attempted to be more spe- 
cific concerning the percentage of an 
association’s members required to 
be “substantially affected” in order 
for the association itself to have 
standing, and it may be inferred 
that associational standing issues 
will be taken case-by-case.” 


Conclusion 

Every Florida administrative 
practitioner must have at least a 
working knowledge of standing to 
pursue and maintain Florida ad- 
ministrative proceedings. While 
standing is (unlike administrative 
rulemaking) not a politically current 
topic, it is of considerable interest 
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to agency attorneys (who hope to 
keep access to administrative pro- 
ceedings in accord with the purpose 
of regulatory schemes), and to par- 
ties affected by individual agency 
determinations or by administrative 
rules. 


Biack’s Law Dictionary (Sixth Edi- 
tion); citing, Sierra Club v. Morton, 405 
U.S. 727 (1972). 

2 “Standing” is a subject technically 
narrower in scope than “access” to 
Florida administrative proceedings. An 
understanding of “access” would begin 
with §120.52(2)’s definition of “agency 
action,” and the cases which interpret 
it. Further “access” may be found in 
§120.54, which addresses administrative 
rulemaking, and §120.60, which ad- 
dresses the twofold, related functions of 
licensing and enforcement. 

3 Formerly §120.57(1). 

4 There are two other categories given 
for “party” in §120.52(12)(c) and (d), 
which are immaterial for most Florida 
administrative proceedings and, thus, 
for this article. 

5 The subject of §120.60 is, nominally, 
“Licensing” (the statute’s title), but its 
content is far broader. The key term, “li- 
cense,” is defined by §120.52(9) to in- 
clude licenses, permits, and all manner 
of other indicia of authority conferred by 
agencies upon regulated parties. Section 
120.60 also provides generally for the 
process due in the event of agency ac- 
tion against a licensee (enforcement). 

6 See Amalgamated Transit Union, Lo- 
cal 1593 v. International Brotherhood of 
Firemen and Oilers, Local 1220, 497 So. 
2d 665 (Fla. 1st D.C.A. 1986). 

’ As in the case of an existing health 
facility that challenges an intended 
award of a certificate of need for a simi- 
lar facility to be located in the same ser- 
vice area. See, e.g., §408.039(5)(c) and 
cases thereunder. 

8 See Phibro Resources Corp. v. DER, 
579 So. 2d 118 (Fla. 1st D.C.A. 1991), in 
which the court acted on the assump- 
tion that the denied petitioner was a 
“party” by way of provision of agency 
regulation, but still analyzed whether 
and to what extent petitioner’s “substan- 
tial interests” were affected. On “any 
other person” being a party by way of 
agency regulation, see also Gadsden 
State Bank v. Lewis, 348 So. 2d 343 (Fla. 
1st D.C.A. 1977); compare, Agrico Chemi- 
cal Company v. DER, 406 So. 2d 478 (Fla. 
2d D.C.A. 1981). 

Stat. §120.52(12)(b) (formerly 
§120.52(10)(b)). 

"| Agrico, 406 So. 2d at 482. 

12 

13 Td. 

4 See, e.g, Florida Medical Center v. 
DHRS, 484 So. 2d 1292 (Fla. 1st D.C.A. 
1986) (economic interests of hospitals 
could suffice for standing in certificate- 
of-need proceedings, where statutes re- 


quired HRS to determine impact of pro- 
posed project upon “like and existing 
health care services” in same service 
area). 

15 City of Sunrise v. South Florida Wa- 
ter Management District, 615 So. 2d 746 
(Fla. 4th D.C.A. 1993) (held, competitive 
economic considerations do not fall 
within the “zone of protection” that the 
district was authorized to consider un- 
der Fa. Stat.Ch. 373). 

16 See, e.g., Kruer v. Board of Trustees 
of the Internal Improvement Trust Fund, 
647 So. 2d 129 (Fla. 1st D.C.A. 1994); 
Friends of the Everglades v. Board of 
Trustees of the Internal Improvement 
Trust Fund, 595 So. 2d 186 (Fla. 1st 
D.C.A. 1992). 

17 See, e.g., Edgewater Beach Owners 
Association, Inc. v. Board of County Com- 
missioners, 645 So. 2d 541 (Fla. 1st 
D.C.A. 1994); Royal Palm Square Asso- 
ciation v. Sevco Land Corporation, 623 
So. 2d 533 (Fla. 2d D.C.A. 1993); Town 
of Palm Beach v. Dept. of Natural Re- 
sources, 577 So. 2d 1383 (Fla. 4th D.C.A. 
1991); see also Florida Optometric As- 
sociation v. DPR, 567 So. 2d 928 (Fla. 
1st D.C.A. 1990). 

18 Witness the exercise undertaken by 
the court in Edgewater Beach Owners 
Association. 

19 Friends of the Everglades v. Board of 
Trustees of the Internal Improvement 
Trust Fund, 595 So. 2d 186 (Fla. 1st 
D.C.A. 1992). 

20 The third party may in fact com- 
mence the administrative proceedings, 
as noted in the text. 

21 See Florida Medical Center v. DHRS, 
484 So. 2d 1292 (Fla. 1st D.C.A. 1986; 
see also Phibro Resources Corp. v. DER, 
579 So. 2d 118 (Fla. 1st D.C.A. 1991). It 
should be specifically noted that the 
Phibro court was not persuaded by 
DER’s arguments as to the “speculative” 
nature of appellant’s regulatory liabil- 
ity, and that any future liability could 
be appropriately addressed at a later 
time. Judge Barfield was sympathetic in 
dissent, complaining that, “The effect of 
the majority opinion is to confer a veto 
right on any objecting party.” 579 So. 2d 
at 125. 

22 This question is not answered by 
Florida Medical Center, or Phibro Re- 
sources Corp. In administrative practice, 
there can be an order unconditionally 
granting intervention (within DOAH’s 
recommended order); an interlocutory 
order granting intervention contingent 
upon the intervenor demonstrating 
standing at hearing (a common DOAH 
practice); or a mere petition to intervene, 
not ruled upon at the time of the agency’s 
stipulation for settlement with the first- 
party. The argument can be made that, 
having timely filed a facially sufficient 
petition to intervene, the intervenor-pe- 
titioner must be given an opportunity to 
prove standing, and cannot be “cut out” 
of proceedings by settlement with the 
first party prior to a ruling on the peti- 
tion to intervene. 

23 See, e.g., Metsch v. University of 


Florida, 550 So. 2d 1149 (Fla. 3d D.C.A. 
1989); compare, Baker County Medical 
Services, 700 So. 2d 404 (Fla. 1st D.C.A. 

1997). 

*4 See Public Health Trust of Miami- 
Dade County v. AHCA, 751 So. 2d 112 
(Fla. 3d D.C.A. 2000). 

2° See Braman Cadillac, Inc. v. Dept. of 
Highway Safety and Motor Vehicles, 584 
So. 2d 1047 (Fla. 1st D.C.A. 1991). 

26 Jerry, 353 So. 2d at 1232. 

Td. 

Id. at 1236. 

30 Jerry was partially disapproved by 
the Florida Supreme Court in Florida 
Home Builders Association v. DLES, 412 
So. 2d 351 (Fla. 1982), but not in a man- 
ner pertinent to the “sufficient imme- 
diacy and reality test.” 

31 In a similar vein, see also Dept. of 
Corrections v. Van Poyck, 610 So. 2d 1333 
(Fla. lst D.C.A. 1993). 

32 Board of Optometry v. Society of 
Opthalmology, 538 So. 2d at 879. 

33 Td. at 881. For a similar result, see, 
Florida Board of Optometry v. Florida 
Board of Medicine, 616 So. 2d 581 (Fla. 
1st D.C.A. 1993).) 

34 Board of Optometry v. Society of 
Opthalmology, 538 So. 2d at 889. 

35 See also DPR v. Sherman College of 
Straight Chiropractic, 682 So. 2d 559, 
561 (Fla. Ist D.C.A. 1996), citing, Alice 

36 Alice P., 367 So. 2d at 1052. 

37 Td. at 1054, n.2. 

38 Professional Firefighters, 396 So. 2d 
at 1195. 

39 Td. at 1196. 

40 See, e.g., Reiff v. Northeast Florida 
State Hospital, 710 So. 2d 1030 (Fla. 1st 
D.C.A. 1998); Cole Vision Corporation v. 
DBPR, 688 So. 2d 404 (Fla. 1st D.C.A. 
1997); DPR v. Sherman College of 
Straight Chiropractic, 682 So. 2d 559 
(Fla. Ist D.C.A. 1996); Ward v. Board of 
Trustees of the Internal Improvement 
Trust Fund, 651 So. 2d 1236 (Fla. 4th 
D.C.A. 1995); DPR v. Florida Dental 
Hygienist Association, Inc., 612 So. 2d 
646 (Fla. 1st D.C.A. 1993). 

41 Ward v. Board of Trustees of the In- 
ternal Improvement Trust Fund, 651 So. 
2d 1236 (Fla. 4th D.C.A. 1995); DPR v. 
Florida Dental Hygienist Association, 
Inc., 612 So. 2d 646 (Fla. ist D.C.A. 
1993). 

42 See, e.g., Florida League of Cities, Inc. 
v. DER, 603 So. 2d 1363 (Fla. 1st D.C.A. 
1992). 
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Comparison the APA and 
Circuit Court Procedures 


by Mary Smallwood and Margaret-Ray Kemper 


he increased demand for | 
government services and 
regulation has resulted in a 
corresponding increase in 

the number, size, and importance of 
administrative agencies. One com- 
mentator characterized this growth in 
administrative agencies as “[t]he out- 
standing development in the law in 
the present century.” Justice Jackson | 
in a dissenting opinion concurred in | 
that assessment: “The rise of admin- 


istrative bodies probably has been the 
most significant legal trend of the last 
century and perhaps more values to- 
day are affected by their decisions 


than by those of all the courts, review ba inten ai 


1961 adopted Florida’s first com- 
prehensive Administrative Proce- 
dure Act. After 10 years of experi- 
ence with the 1961 Act, the 
legislature and others concluded 
that a total revision of the 1961 Act 
was needed, and in 1974 the 1961 
Act was replaced with the current 
Florida Administrative Procedure 
Act. 

The APA applies uniform pro- 
cedural standards to administra- 
tive actions. It is not a statute 
which establishes substantive 
rights or obligations. The expecta- 
tion is that the establishment of 
: uniform procedural standards will 


of administrative decisions apart.” 

As administrative agencies began to impact all facets 
of private rights, agency decisionmaking came under 
attack as unclear, arbitrary, and anything but uniform, 
and relief from arbitrary administrative decisions could 
be obtained only in circuit court. Problems soon became 
apparent with this system. First, the sheer number of 
administrative cases caused a significant burden for the 
circuit courts. In addition, the process itself was not de- 
signed to lead to efficient and economical resolution of 
administrative matters. 

Recognizing the need for comprehensive and uniform 
administrative procedures, Florida followed the lead of 
the federal government and several other states and in 
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result in better substantive results 
in agency conduct. The purpose of this article is to com- 
pare the circuit court process and the APA process with 
respect to a number of important areas. 

An administrative proceeding always begins with some 
agency action or inaction which adversely impacts a pri- 
vate party’s substantial interests, and an agency is al- 
most always a party to the proceedings. The APA exists 
to afford greater citizen participation in agency 
decisionmaking and an expeditious and fair resolution 
of disputes with agencies. Simply put, it provides a fo- 
rum open and accessible to all citizens in which to cri- 
tique and formulate agency policy. An administrative 
process which exists to achieve those objectives has re- 
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sulted in an administrative process 
differing in several significant ways 
from circuit court proceedings. 


Pleadings 

Pleadings are far less complex in 
the administrative forum than in cir- 
cuit court. In a circuit court proceed- 
ing, the pleadings are extensive and 
critical to a party’s success. A plead- 
ing seeking affirmative relief must 
allege a cause of action. There are 
numerous causes of action, and ev- 
ery cause of action has several ele- 
ments determined by substantive 
law. Specific allegations are subject 
to specific rules of pleading. For ex- 
ample, conditions precedent to an 
action may be alleged generally;’ 
items of special damages but not gen- 
eral damages must be specifically 
claimed.‘ Counterclaims, 
crossclaims, and third-party com- 
plaints are all permitted and com- 
mon. A defendant who does not re- 
spond to a complaint automatically 
loses and, after the entry of a default, 
will have a judgment entered against 
him. 

The pleadings of a private party 
in the administrative forum must 
only identify how the petitioner’s 
substantial interests will be affected 
by the agency determination, explain 
the disputed issues of material fact, 
identify the rules and statutes that 
entitle the petitioner to relief, and 
request either an evidentiary hear- 
ing or a nonevidentiary hearing. 

In all proceedings except for licen- 
sure disciplinary proceedings, the 
petition requesting a hearing is the 
initial, and often the only, pleading. 
Agencies may but often do not file a 
responsive pleading. In licensure 
disciplinary proceedings, the agency 
initiates the process by filing an 
administrative complaint which is 
followed by the licensee’s petition 
requesting a hearing. In a rule chal- 
lenge, the petition is filed with the 
Division of Administrative Hear- 
ings. In all other proceedings, the 
petition is filed with the agency 
whose action is at issue. 

While agencies will dismiss a pe- 
tition that is not in substantial com- 
pliance with the uniform rule speci- 
fying the contents of a petition,° 


minor variations from the rule will 
not necessarily result in a dismissal, 
and a pleading deficiency rarely de- 
termines the outcome of the proceed- 
ing. Even an agency’s complaint 
seeking to suspend or revoke a li- 
cense does not have to meet the more 
stringent standards of pleadings 
filed in circuit court. Further, er- 
ror in a complaint based on obvious 
mistakes and misreferences that do 
not mislead the licensee or result in 
manifest unfairness are not grounds 
to invalidate agency action.’ 
Counterclaims, crossclaims, and 


proceeding. F.S. §120.569(2)(g) al- 
lows the admission of any evidence 
of a type commonly relied upon by 
reasonably prudent persons in the 
conduct of their affairs, whether or 
not such evidence would be admis- 
sible in Florida’s trial courts. That 
provision results in administrative 
proceedings being governed by the 
“any evidence rule.””” 

Hearsay is specifically permitted 
although it may be used only to 
supplement or explain other evi- 
dence. It may not be the only evi- 
dence supporting a finding of fact 


Error in a complaint based on obvious 
mistakes and misreferences that do not 
mislead the licensee or result in mani- 
fest unfairness are not grounds to 
invalidate agencyaction. 


third-party complaints are not part 
of the administrative process. The 
concept of an indispensable party is 
also foreign to the administrative 
process, and there is no mechanism 
to force the joinder of a party. How- 
ever, intervention is freely permit- 
ted. If the proceeding will necessar- 
ily determine the substantial 
interests of persons who are not par- 
ties, the presiding officer may enter 
an order requiring that the absent 
person be notified of the proceeding 
and given an opportunity to be joined 
as a party.® Petitions for leave to in- 
tervene filed at least 20 days before 
the final hearing are routinely 
granted if the requisite standing is 
alleged. Petitions for leave to inter- 
vene filed less than 20 days before 
the final hearing must demonstrate 
good cause supporting the interven- 
tion and the lateness of the request.°® 


Evidence 
The rules of evidence are some- 
what relaxed in an administrative 


unless the hearsay would be admis- 
sible over objection in a civil action." 
Some administrative law judges will 
preclude the admission of hearsay 
unless other nonhearsay evidence or 
hearsay admissible in a civil trial 
has been admitted as a predicate. 
However, it is equally likely that the 
lack of other evidence to support the 
hearsay testimony will not be dis- 
covered until preparation of a pro- 
posed recommended order or the is- 
suance of a recommended order.”” 
Despite the relaxed rules of evi- 
dence, there are some constraints on 
what may be admitted in an admin- 
istrative hearing. F.S. 
§120.569(2)(g) requires irrelevant, 
immaterial, or unduly repetitious 
evidence to be excluded and objec- 
tions to relevancy and materiality 
will be entertained. Nevertheless, 
when faced with an objection based 
on relevancy or materiality, it is not 
unusual for an administrative law 
judge to admit the evidence with the 
admonition that it “will be given the 
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weight it deserves.” 


Discovery 

One discovery tool unique to the 
administrative forum is the Florida 
Public Records Act.'* Under that act, 
“all state, county, and municipal 
records shall be open for personal 
inspection by any person” unless the 
records are expressly exempted by 
statute or the Florida Constitu- 
tion,’ and agencies have an affir- 
mative duty to facilitate access to 
public records in their possession.® 
Gaining access to public records is 


Orders 

Except for orders rendered in rule 
challenges and summary proceed- 
ings, final order authority rests with 
the agency, and the order rendered 
by an administrative law judge af- 
ter an administrative hearing is a 
recommended, not a final, order. A 
circuit court judge’s order is always 
final in the sense that it is review- 
able only by an appellate court. 

The recommended and final or- 
ders entered by an administrative 
law judge must contain findings of 
fact and conclusions of law, and it 


The APA was intended to be user- 
friendly so that those affected by 
agency action could influence 
agency decisionmaking and ap- 
pear before agencies without the 


need for an attorney. 


usually very simple. While re- 
quested records sometimes will be 
produced in response to an oral re- 
quest, most agencies require a writ- 
ten request. However, the request- 
ing party does not need to disclose 
any background information or ex- 
plain the reason for the request or 
the intended use of the records. Ad- 
ditionally, a private person or entity 
acting on behalf of an agency is sub- 
ject to the same disclosure require- 
ments as state agencies and local 
governments.'® 

A public records request may be 
made before or after administrative 
proceedings are initiated. Because 
the act affords rights and obliga- 
tions independent of the APA, when 
the request is made is immaterial. 
However, investigations prior to 
probable cause determinations in li- 
cense disciplinary proceedings and 
certain other records related to in- 
ternal investigations are exempt 
from disclosure until the investiga- 
tion is concluded.’ 


is not unusual for very 
lengthy orders to be 
entered by an admin- 
istrative law judge. ; 
The chief judge and di- ‘ 
rector of the Division 
of Administrative 
Hearings has charac- 
terized the recom- 
mended and final or- 
ders entered by administrative law 
judges as “a hybrid combining at- 
tributes of orders of the Circuit 
Court and opinions of the District 
Courts of Appeal. In length and in 
content, the Recommended and Fi- 
nal Orders . . . are more akin to an 
opinion from the District Court of 
Appeal than an order of the Circuit 
Court.”!® 


Participation by Nonattorneys 
and Members of the Public 
The APA was intended to be user- 
friendly so that those affected by 
agency action could influence agency 
decisionmaking and appear before 
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agencies without the need for an 
attorney. As in circuit court, a party 
may appear on his or her own be- 
half. Unlike circuit court, a party 
may also be represented by a quali- 
fied representative who is not an 
attorney.’® 

If a party wishes to be represented 
by a qualified representative, the 
administrative law judge must 
query the representative to be sure 
that he or she is capable of repre- 
senting the party’s rights and inter- 
ests. While at least a modicum of 
knowledge of the applicable state 
procedural laws is required, the na- 
ture of the proceeding and complex- 
ity of the matter to be adjudicated 
dictates the qualifications required. 

Members of the public at large 
may also be heard “when appropri- 
ate” and may provide oral or writ- 
ten testimony.”” When it is appar- 
ent that members of the public have 
an interest in an adjudicatory pro- 
ceeding, the opportunity for oral tes- 
timony is gener- 
ally provided 
after the parties 
to the proceeding 
have presented 
; their case. While 
all parties must be 
afforded an oppor- 
tunity to cross-ex- 
amine, challenge, 
or rebut material 
presented by the 
public, most prac- 
titioners elect to 
let members of the 
public have their 
say rather than trying to rebut their 
statements or documentary evidence. 


Nonevidentiary Proceedings 

Recognizing that every disagree- 
ment with an agency does not in- 
volve factual disputes, the APA af- 
fords the opportunity for a 
nonevidentiary proceeding when 
there are no disputed issues of ma- 
terial fact. The proceeding is con- 
ducted by agency staff or a hearing 
officer designated by the agency, not 
an administrative law judge. The 
agency may act on the basis of writ- 
ten submissions but cannot deny a 
party a face-to-face hearing if the 
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party so requests.”! 

Attorneys generally distrust such 
proceedings, because they are con- 
ducted by the agency staff who made 
the preliminary decision. While 
most attorneys are more comfort- 
able with an independent, impartial 
decisionmaker, nonevidentiary pro- 
ceedings allow the development of 
a record for appeal and are used 
successfully in certain types of pro- 
ceedings. For example, the Florida 
Housing Finance Agency and the 
Department of Community Affairs 
generally resolve disagreements re- 
garding the distribution of grant 
funds through such proceedings. 


Conclusion 

Many attorneys are more famil- 
iar with, and hence more comfort- 
able with, circuit court proceedings 
than with administrative proceed- 
ings. Circuit court is what many of 
us know best. However, if we re- 
member that the administrative fo- 
rum is intended to be a simple, ex- 
peditious, cost-effective adjudicatory 
process to critique and formulate 
agency policy, we may be more tol- 
erant and appreciative of the differ- 
ences between the two forums. 

There certainly is not unanimity 
as to the success of the APA as com- 
pared to circuit court in achieving 
the goals of creating a process that 
affords an efficient, speedy, and eco- 
nomical resolution of administrative 
disputes, but most practitioners in 
the administrative arena believe 
that the APA is an improvement 
over circuit court. 


! VANDERBILT, THE FEDERAL ADMINISTRA- 
TIVE PROCEDURE ACT AND THE ADMINISTRA- 
TIVE AGENCIES, Forward, at iii (G. War- 
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Appellate Mediation the 
First District Court Appeal 


How and Why It Works 


by Donna Riselli 


he appellate mediation pro- 

gram at the First District 

Court of Appeal was a project 

initiated during the term of 
the late former Chief Judge Earle 
Zehmer. When the concept was initially 
proposed, there was a backlog of ap- 
peals at the court, particularly in the 
area of workers’ compensation. The 
court believed that the institution of 
an appellate mediation program could 
reduce the backlog that it was experi- i 
encing without the necessity and ex- 
pense of adding another judge and 
complementary staff, while simulta- 


neously providing litigants the oppor- — 


tunity to resolve their disputes on their 
own terms at a reduced cost. seine 


cated telephone conference equip- 
ment purchased by the court to 
enable the mediators to effort- 
lessly and effectively conduct both 
joint sessions and private cau- 
cuses with as many of the six lines 
as necessary at any given time. 
: Following a visit to Atlanta to 
witness the operation of the me- 
diation process at the 11th Circuit 
Court of Appeals and a visit by 
, Steven Kinnard, chief circuit me- 
| diator for the 11th Circuit, to the 
| First District Court of Appeal, the 
judges at the First District de- 
cided to use that program as the 
model for its own appellate media- 
x tion program. The court then 


A mediation committee of Judge 
Zehmer, Judge Barfield, Judge Wolf, 
Judge Joanos, Judge Davis, and Judge Kahn was estab- 
lished. The committee engaged in substantial research 
relating to existing appellate mediation programs to 
determine what characteristics made some more effec- 
tive and successful than others. They were particularly 
impressed with the design and success of the appellate 
mediation program that had been established several 
years earlier at the U.S. Court of Appeals for the 11th 
Circuit in Atlanta. That mediation program utilized sala- 
ried, in-house mediation officers who engaged in a com- 
bination of traditional in-person mediation conferences 
and telephone mediation conferences, utilizing sophisti- 
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sought and received funding from 

the legislature to embark on this 
initiative, and in July 1996 the First District Court of 
Appeal initiated its appellate mediation program. 

The First District Court of Appeal is unique among 
the Florida district courts of appeal because it has ex- 
clusive jurisdiction, statewide, over workers’ compensa- 
tion appeals and additionally entertains the majority of 
administrative appeals which typically are taken in Tal- 
lahassee, where most agencies are headquartered. An- 
other characteristic that makes the First District Court 
of Appeal unique among Florida’s district courts of ap- 
peal is the large geographic territory encompassed within 
its jurisdiction. All of these factors, in combination, are 
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conducive to the concept of appellate mediation and make 
the concept of utilizing telephone mediation conferences 
particularly cost effective and advantageous. The pro- 
gram is designed as an in-house program, utilizing a 
combination of in-person and telephone mediation con- 
ferences, and for the first two years of its existence con- 
sisted of one salaried mediation officer and an adminis- 
trative assistant. The court purchased the same 
telephone conference equipment utilized by the U.S. 
Court of Appeals in Atlanta. All costs associated with 
the appellate mediation process are borne by the court. 

The court’s research indicated that appellate media- 
tion programs that were mandatory enjoyed greater suc- 
cess than voluntary programs. Additionally, the court rec- 
ognized that the quality of the mediator was a critical 
factor in the success or failure of mediation programs. 
Accordingly, the court selected an individual with exten- 
sive trial, appellate, and mediation experience to head 
its appellate mediation program and to select the cases 
that would be required to participate in the process. In 
response to concerns voiced by lawyers throughout the 
state, the court decided to add an additional layer of con- 
fidentiality to its mediation process, extending beyond 
communications within the mediation process to encom- 
pass the process itself. Thus, no one at the court with the 
exception of the mediation office and its staff is aware of 
which cases have been selected for and are participating 
in the appellate mediation process. The appellate me- 
diation process and the underlying appeals process pro- 
ceed simultaneously, but on separate tracks. The fact that 
a case has been selected for and is participating in the 
appellate mediation conference has no impact whatso- 
ever on the progress of the underlying appeal. Although 
Judge Zehmer did not live to see the concept actualized, 
his successor, Chief Judge Edward Barfield, has, in com- 
bination with Judge Wolf and the other judges on the 
court, through consistent and dedicated commitment, 
promoted the expansion of the program and lent it the 
support that has been so essential in ensuring its suc- 
cess. 


How the Appellate Mediation Process Works 
The court defined those cases that would be eligible 
for selection for participation in the appellate mediation 
program as fully counseled appeals from final orders in 
civil, administrative, and workers’ compensation cases. 
Shortly after the filing of a notice of appeal in a case 
eligible for selection for participation in the appellate 
mediation process, counsel for the parties are sent a pre- 
liminary mediation information request, consisting of 
eight questions seeking information relating to the type 
of case, the nature of the issues on appeal, the existence 
of related cases, whether the case has been previously 
mediated at the trial level, and whether counsel perceive 
that the case is appropriate for appellate mediation. 
The appellant’s counsel must respond to all eight ques- 
tions, but the appellee’s counsel need only respond to 
the question relating to his or her perception as to 
whether the case is appropriate for appellate mediation. 


The response to the question regarding counsel’s per- 
ception of the appropriateness of the case for participa- 
tion in the appellate mediation process may be made con- 
fidentially to the mediation officer by counsel for both 
parties, but appellant counsel’s responses to the remain- 
ing seven questions must be accompanied by a copy of 
the notice of appeal and a copy of the order that is the 
subject of the appeal and must be served on counsel for 
appellee. Counsel for both sides must respond to the pre- 
liminary mediation information request within 10 days. 

Generally, the chief mediation officer reviews the re- 
sponses to the preliminary mediation information re- 
quest within one day following receipt and makes a de- 
termination as to which cases will be selected for 
mandatory participation in the appellate mediation pro- 
cess. The factors that influence the selection determina- 
tion include the nature of the issue on appeal, the scope 
and standard of review that will be utilized by the ap- 


Typically, cases that are 
subject to a competent sub- 
stantial evidence or abuse of 
discretion standard of review 
are selected for mandatory 
participation in the appellate 
mediation process. 


pellate court in reviewing the decision of the lower tri- 
bunal, and the parties’ responses to the question relat- 
ing to their perceptions of the appropriateness of the case 
for participation in the appellate mediation process. 

Whenever counsel for both parties indicate a desire to 
participate in the appellate mediation process, the case 
is selected. While counsel’s perceptions regarding the ap- 
propriateness of the case for appellate mediation are not 
controlling on the selection determination, considerable 
weight is given to a positive response by an appellee’s 
counsel. It is the objective of the chief mediation officer 
to select cases for mandatory participation in the appel- 
late mediation process that will be very time- and work- 
intensive for the judges and their staffs. 

Typically, cases that are subject to a competent sub- 
stantial evidence or abuse of discretion standard of re- 
view are selected for mandatory participation in the ap- 
pellate mediation process, since their determination is 
extremely work-intensive for the appellate court yet usu- 
ally results in affirmance of the decision of the lower 
tribunal, often without an opinion. This enables the court 
to devote more of its time to the review of cases dealing 
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with interpretations of statutes or issues that are sub- 
ject to a broader standard of review and require judicial 
determination. 

As soon as a case is selected for mandatory participa- 
tion in the appellate mediation process, counsel for the 
parties receive a notice of appellate mediation confer- 
ence, informing them of the date and time that the con- 
ference will be held, whether it will be conducted by tele- 
phone conference call or in person at the appellate 
mediation office, and how many hours need to be reserved 
for the conference. It additionally informs counsel that 
the active participation of the parties is required and 
that if a party is a business organization, the required 
party participant must be a representative of the busi- 
ness entity who has final decisionmaking authority. If 
one of the parties is a municipality or other public body, 
the required party participant must be an individual with 
persuasive impact on the body. 


Efforts are made to resolve 
the entire case and any re- 
lated litigation between the 
parties, thus eliminating the 
risks and expenses associ- 
ated with continued litiga- 
tion between the parties. 


If all parties and counsel are located within 70 miles 
of Tallahassee, the conference is typically scheduled to 
be conducted in person. If any party or counsel to an 
appeal is located more than 70 miles from Tallahassee, 
the conference will be conducted by telephone conference 
call. The mediation officers at the First District Court of 
Appeal conduct in excess of 95 percent of their media- 
tion conferences via telephone conference call. Our ex- 
perience has demonstrated that there has been no ap- 
preciable difference in settlement rates between cases 
that are mediated in person and those that are medi- 
ated via telephone conference call. If counsel wish to have 
a mediation conference rescheduled, they must make 
such a request by telephoning the appellate mediation 
office within 96 hours of the date of the notice of media- 
tion conference. Any rescheduling requests made after 
that time period must be made by written motion and 
mailed to the chief mediation officer. Typically, such re- 
quests are denied absent compelling circumstances. 

One of the primary objectives of the appellate media- 
tion office is to schedule mediation conferences well in 
advance of the deadline for filing of the initial brief by 
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the appellant. Mediation conferences are often conducted 
prior to the preparation and filing of the record on ap- 
peal with the court. This early approach to mediation 
results in a significant savings to litigants in both attor- 
neys’ fees and costs. Additionally, it precludes the appel- 
late court from having to engage in any work on those 
cases that are successfully resolved through the appel- 
late mediation process. The negotiations involved in ap- 
pellate mediation conferences are not limited to the nar- 
row issues presented on appeal. Instead, efforts are made 
to resolve the entire case and any related litigation be- 
tween the parties, thus eliminating the risks and ex- 
penses associated with continued litigation between the 
parties to the appeal and removing their conflicts in their 
entirety from the court system. In contrast, when an 
appeal progresses through the appellate process, the 
appellate court is limited to deciding the specific and 
often narrow issues presented on appeal, but the under- 
lying litigation continues at the trial level and often re- 
sults in additional appeals on other issues involved in 
the litigation. Thus, not only does the appellate court 
benefit directly from the removal of an existing appeal 
from their docket in successful appellate mediation con- 
ferences, but the possibility of future appeals from the 
underlying litigation is removed and the trial courts like- 
wise recognize a benefit in the cost savings associated 
with removal of the underlying litigation from their dock- 
ets. The statistics generated by the appellate mediation 
office underscore the significance of this benefit. 

In the first two years of operation of the appellate me- 
diation program, 237 appeals were mediated, resulting 
in the settlement of 180 appeals. Of those 180 appeals, 
142 resulted in global settlements, removing the conflict 
between the parties from the court system entirely, 
thereby eliminating further litigation at the trial court 
level and the possibility of additional appeals being taken 
relating to those disputes. All but five appeals settled 
during that two-year period were resolved prior to the 
filing of briefs, and all but three appeals settled were re- 
solved prior to the case having been assigned to a panel. 
The significance of this factor is that in 175 of the 180 
appeals that were resolved through appellate mediation 
the litigants realized significant savings relating to the 
attorneys’ fees associated with the preparation of briefs. 
Moreover, in 177 of the appeals that were resolved through 
appellate mediation, the appellate court recognized sig- 
nificant savings since no judge or law clerk had to do any 
work or expend any time relating to the file. Based upon 
these statistics, the legislature approved the request of 
the First District Court of Appeal for an additional me- 
diator and another clerical staff person, resulting in the 
expansion of its appellate mediation program. 

For the subsequent two fiscal years, the appellate 
mediation officers mediated 337 cases, resulting in the 
settlement of 245 appeals. Of those 245 appeals that were 
resolved through appellate mediation, 211 resulted in 
global settlements, again resulting in the elimination of 
the conflict between the parties from both the trial and 
appellate courts, mirroring the savings discussed in the 
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prior paragraph to the litigants and the court system. 


Cases Most Appropriate 
for Appellate Mediation 

The experience of the appellate mediation office at the 
First District Court of Appeal over the past four years 
has demonstrated that the cases most appropriate for 
participation in the appellate mediation process fall pre- 
dominantly in the categories of workers’ compensation 
and civil appeals, with workers’ compensation appeals 
representing approximately 55 percent of the cases me- 
diated and civil cases representing approximately 39 
percent of the cases mediated. Administrative cases have 
represented only six percent of the cases mediated 
through the appellate mediation process. Most of the 
administrative appeals that have been successfully me- 
diated have involved permitting issues relating to ap- 
peals involving the Department of Environmental Pro- 
tection, where the agency has considerable latitude and 
discretion to compromise. Many administrative appeals, 
such as licensing and licensing revocation issues, are not 
appropriate for participation in the appellate mediation 
process because of their nature and due to their not be- 
ing amenable to compromise. Generally, administrative 
appeals involving commissions comprising members 
throughout the state that meet only several times a year 
are not appropriate for participation in the appellate 
mediation process. 

Even if the commission has the latitude to compromise, 
no one individual can be vested with the requisite settle- 
ment authority, and because of the meeting schedules of 
such commissions, the ability to consummate a settiement 
within the average time line for the processing of an ap- 
peal would be impossible. For these reasons, experience 
has demonstrated that administrative appeals frequently 


are not appropriate for participation in the appellate 
mediation process and represent only a very small per- 
centage of the cases mediated through our program. 


Conclusion 

The appellate mediation process has enjoyed consid- 
erable success in assisting litigants to resolve their ap- 
peals, and in a large percentage of the cases, their entire 
disputes—consisting both of the underlying litigation and 
any related litigation between the parties—in a cost-ef- 
fective manner, resulting in significant savings in both 
time and dollars to the litigants, the appellate court, and 
the court system. Even in those appeals not settled 
through the appellate mediation conference, the court 
and the litigants often recognize a benefit through the 
narrowing of issues or the resolution of one or more of 
the issues raised in the appeal. Though the concept of 
appellate mediation was initially met with skepticism 
by the bar and the litigants, their exposure to the pro- 
cess has resulted in a very positive response. They ap- 
preciate the effectiveness of the process and now fre- 
quently request appellate mediation. Moreover, they are 
favorably impressed with the convenience and savings 
associated with conducting mediation conferences via 
telephone conference calls. Their initial skepticism about 
the impact that this method would have on the settle- 
ment rate has been virtually eliminated. Participants in 
the process, in fact, now consider the telephone confer- 
ence method utilized by the First District Court of Ap- 
peal to be a very positive, beneficial factor. U 


Donna Riselli is chief appellate mediation officer at 
Florida’s First District Court of Appeal. She received her J.D. 
from the University of Miami School of Law in 1978 and B.A. 
from Barry College in 1972. 


Have you ever wished... 


Have you ever wished that you could sit down and talk in complete confidence with some- 
one about your law practice—someone whose drinking or drug problem may have been 
worse than yours; someone who can tell you what drinking/use of drugs did to his or her 

practice, family and health? Or perhaps just someone to listen with an understanding 
heart rather than with judgment and condemnation? Have you ever thought what a relief it 
would be, without any cost whatsoever, to be able to talk frankly with just such a person—a 
person who is solving problems just like yours and is living happily and usefully? 


Now you can. Florida Lawyers Assistance, Inc. 
800/282-8991; www.fla-lap.org 


Telephone anytime in confidence. 
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or causes of action arising 
after October 1, 1999, F.S. 
§768.72(3) governs the 
available theories for estab- 
lishing corporate liability for puni- 
tive damages. The provisions of this 
recently amended statute are both 
consistent with and supplementary 
to the Florida Supreme Court’s 
opinion in Schropp v. Crown 
Eurocars, Inc., 654 So. 2d 1158 (Fla. 
1995). In Schropp, the Florida Su- 
preme Court articulated the two 
theories then available for proving 
corporate liability for punitive dam- 
ages. The vicarious liability theory 
is established through proof of in- 
dependent corporate fault contrib- 
uting to the damages caused by an 
employee’s outrageous conduct. 
Common examples of such fault are 
negligent hiring and retention of an 
employee. The subject of this ar- 
ticle, the “direct” liability theory, 
hinges on proof that a “managing 
agent,” a “primary owner’ of the cor- 
poration, or a corporate represen- 
tative that “holds a policymaking 
position” committed the outrageous 
act or acts. A third theory, corporate 
ratification of an employee’s outra- 
geous conduct, is now codified in 
§768.72(3)(b). 

For better or worse, the direct li- 
ability theory approved in Schropp 
is preserved by §768.72(3). Pursu- 
ant to the statute, direct corporate 
liability for punitive damages de- 
pends on proof that the “employer, 
principal, corporation, or other legal 
entity actively and knowingly par- 
ticipated in such conduct.”! Because 
the statute is silent as to which rep- 
resentatives are qualified to impose 
liability on their employer or corpo- 
ration for their participation in out- 


Business Law 


Courts have 
consistently required 
the employee to 
possess a significant 
degree of company- 
wide responsibility. 


rageous conduct, Florida’s courts 
and practitioners must still look to 
Florida’s common law for guidance. 
Because the opinions on this issue 
are far from models of clarity, the 
“managing agent” question persists. 

Dicta contained in the Florida 
Supreme Court’s Schropp opinion 
may lead some to believe that an 
employee with any management 
duties whatsoever qualifies to im- 
pose corporate liability for punitive 
damages, that legitimate 
policymaking authority for the com- 
pany is not a factual prerequisite to 
liability. A careful reading of the 
court’s pre-Schropp opinions, 
coupled with the decisional trends 
of Florida’s courts and those of other 
jurisdictions, demonstrates that 
such a reading of Schropp is mis- 
guided. In Florida, corporate liabil- 
ity for punitive damages under the 
direct liability theory depends on a 
finding that the tortfeasor was a 
high-ranking employee with real 
policymaking authority on behalf of 
the company as a whole. 
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When Is a Manager a Managing Agent? 


by Ted C. Craig and Christopher N. Johnson 


Court’s Holding in Schropp 
In Schropp, the court held that 
there is no corporate vicarious li- 
ability for punitive damages based 
on the conduct of an employee 
alone; the doctrine of respondeat 
superior does not apply. F.S. 
§768.72(3)(a) maintains this prin- 
ciple. As with any punitive damages 
theory, the conduct of the individual 
tortfeasor is first examined inde- 
pendently. If the conduct is suffi- 
cient to support a claim for puni- 
tive damages against the 
individual, it must then be deter- 
mined whether that individual is 
sufficiently high-ranking to impose 
liability on the corporation. If the 
individual tortfeasor is not a “pri- 
mary owner” of the corporation, a 
plaintiff must establish that “the 
person is a managing agent or holds 
a policymaking position” in order 
for there to be corporate liability. 
Schropp, 654 So. 2d at 1161. 

A fundamental difficulty with the 
Schropp opinion and F.S. 
§768.72(3)(a) is that both fail to pro- 
vide any reasoned guidance as to 
who constitutes a managing agent 
or holds a policymaking position. 
Although state and federal courts 
applying Florida law have consid- 
ered on numerous occasions whether 
an officer or employee of a corpora- 
tion is a “managing agent” for pur- 
poses of imposing corporate liability 
for punitive damages, the courts have 
never established any usable criteria. 


Managing Agent in Florida 
The “managing” part of the term 
“managing agent” is somewhat mis- 
leading as it seems to imply that a 
corporation is liable for punitive 
damages for the acts of any man- 
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ager. Florida case law belies this 
notion. Individuals who manage the 
corporation as a whole are manag- 
ing agents, whereas persons who 
merely have managerial responsi- 
bilities are not. A close analysis of 
the few cases that suggest otherwise 
demonstrates that these “sugges- 
tions” are nothing more than dicta. 

The Florida Supreme Court ex- 
plored the issue of corporate liabil- 
ity for punitive damages for the first 
time in Mercury Motors Express, Inc. 
v. Smith, 393 So. 2d 545 (Fla. 1981). 
The court in Mercury Motors held 
that corporations are not vicariously 
liable for punitive damages under 
the doctrine of respondeat superior 
for the outrageous actions of their 
employees.” Rather, there must be 
some independent fault on the part 
of the corporation aside from the 
employee’s misconduct. 

The Florida Supreme Court 
touched on the managing agent 
question for the first time when it 
clarified its Mercury Motors opinion 
in Bankers Multiple Line Ins. Co. v. 
Farish, 464 So. 2d 530 (Fla. 1985). 
The court limited its prior decision 
by stating that the rule of law re- 
quiring proof of independent corpo- 
rate fault was not meant to apply 
“where the agent primarily causing 
the imposition of punitive damages 
was the managing agent or primary 
owner of the corporation.”® This 
statement reflected a traditional 
limitation on the rule enunciated in 
Mercury Motors. Corporations had 
always been directly liable for the acts 
of their owners and managing agents. 

The issue left open by Bankers 
Multiple Line and later in Schropp 
was the meaning of the term “man- 
aging agent.” The language selected 
by the Florida Supreme Court in its 
Bankers Multiple Line opinion is vi- 
tal to an understanding of this term’s 
meaning. The court said that a cor- 
poration is liable for the acts of “the” 
managing agent, not “a” managing 
agent, implying that a corporation 
usually has one such representative. 
Further, the court puts the manag- 
ing agent on par with the “primary 
owner” of a corporation. The court 
treats the terms as synonymous. 
This approach is sensible from a 


policy standpoint. Not every super- 
visor of a corporation can be equated 
with its alter ego or regarded as the 
corporation itself. To hold the cor- 
poration liable for punitive damages 
based on the acts of low level man- 
agers would signify a reversion to a 
form of respondeat superior liabil- 
ity. In addition, the assets of the 
company as a whole are examined 
in awarding punitive damages, not 
merely the assets of the branch or 
department of the tortfeasing em- 
ployee or lower manager. It is the 
company itself being punished. Ac- 
cordingly, only when an alter ego of 
the company as a whole has commit- 
ted the allegedly outrageous act 
should the company as a whole be 
punished. 

Six months after Bankers Mul- 

tiple Line, the Florida Supreme 
Court again considered the issue of 
corporate liability for punitive dam- 
ages.‘ In Winn-Dixie Stores, Inc. v. 
Robinson, 472 So. 2d 722 (Fla. 
1985), the court held Winn-Dixie li- 
able in punitive damages for the 
willful and wanton acts of an assis- 
tant manager. The trial court had 
relied on Mercury Motors in grant- 
ing Winn-Dixie’s post-trial motion 
for directed verdict on the issue of 
punitive damages because there was 
no proof of independent fault on the 
part of Winn-Dixie as opposed to its 
employee. The Florida Supreme 
Court held that the trial court pro- 
cedurally erred in directing a ver- 
dict based on Mercury Motors: 
The Fourth District correctly concluded 
that because this case was tried on the 
basis of direct corporate liability, Mer- 
cury Motors was not applicable. Most 
recently in Bankers Multiple Line Insur- 
ance Co. v. Farish, 464 So. 2d 530 (Fla. 
1985), we expressly held that Mercury 
Motors was not intended to apply to situ- 
ations where the agent primarily caus- 
ing the imposition of punitive damages 
was the managing agent or primary 
owner of the corporation. We also hold 
that Mercury Motors is not applicable in 
the present case where the suit was tried 
on the theory of the direct liability of Winn- 
Dixie, and the jury, by special verdict, 
decided that Winn-Dixie should be held 
directly liable for punitive damages.° 


A casual reading of Winn-Dixie 
might suggest that the Florida Su- 
preme Court held that the assistant 
manager of a local store is a man- 


aging agent of a large corporation. 
The court made no such holding. The 
managing agent distinction was not 
raised by Winn-Dixie before trial, 
not tried, and thus not properly 
raised before the appellate court.® 
Winn-Dixie allowed the trial to pro- 
ceed on a theory of direct liability 
for the acts of its assistant manager, 
without challenge. The Florida Su- 
preme Court merely held that Winn- 
Dixie waived the right to claim error.’ 
Like any other issue on appeal, the 
protections of Mercury Motors can be 
waived if not preserved below.® 
Following Winn-Dixie, in Mont- 
gomery Ward & Co. v. Hoey, 486 So. 
2d 1368 (Fla. 5th DCA 1986), the 
Fifth District opined that a store 
manager and a security manager 
were “managing agents” though no 
such finding was necessary to its 
holding. A jury held Montgomery 
Ward liable for punitive damages, 
notwithstanding that the security 
guard employee that committed the 
acts in question was absolved of li- 
ability for punitive damages.’ The 
court pointed out that it would have 
been error for the jury to have found 
Montgomery Ward liable under the 
independent fault theory because 
the jury had found that the security 
guard was not culpable for punitive 
damages. The court suggested that 
the only theory that would have 
been available for punitive damages 
is that managing agents—the store 
manager and security manager— 
committed willful and wanton acts, 
apart from that committed by the 
security guard. Because of inconsis- 
tencies in the jury instructions and 
verdict form, it was unclear under 
which theory the jury found Mont- 
gomery Ward liable for punitive 
damages, and the district court re- 
versed for a new trial on that issue.” 
Accordingly, the court’s discussion 
of whether the employer’s manag- 
ers were managing agents is dicta. 
All of the managing agent opin- 
ions in Florida subsequent to Mont- 
gomery Ward mandate a high degree 
of corporate responsibility to find an 
employee to be a managing agent." 
In P.V. Construction Corp. v. Atlas 
Pools, Inc., 510 So. 2d 318 (Fla. 4th 
DCA 1987), the court held that the 
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president and chief operating officer 
of a company was its managing 
agent. In Pier 66 Co. v. Poulos, 542 
So. 2d 377 (Fla. 4th DCA 1989), the 
acts in question were committed by 
the sales director, personnel direc- 
tor, and president of a hotel, as well 
as a staff attorney of the corpora- 
tion that owned the hotel. The court 
held as a matter of law that none of 
these persons, including the hotel 
president, qualified as managing 
agents of Philips Petroleum Com- 
pany, which owned the hotel.” Fi- 
nally, in Taylor v. Gunter Trucking 
Co., 520 So. 2d 624, 625 (Fla. 1st 
DCA 1988), an employee truck 
driver was correctly rejected as a 
managing agent. 

The U.S. Court of Appeals for the 
11th Circuit, in Mr. Furniture Ware- 
house, Inc. v. Barclays American / 
Commercial Inc., 919 F.2d 1517, 
1524 (1ith Cir. 1990), held that a 
manager who was an assistant vice 
president and director of furniture 
credit for a Barclay’s office was not 
a managing agent of Barclays. In 
the most detailed factual inquiry of 
any court to date in this regard, the 
court expressly considered that the 
manager in question was one of 20 
assistant vice presidents, was sub- 
ordinate to 30 vice presidents and 
senior vice presidents, and did not 
participate in the formation of com- 
pany policy.’ Similarly, in Capital 
Bank v. MVB, Inc., 644 So. 2d 515, 
521 (Fla. 3d DCA 1994), the appel- 
late court held a bank vice president 
not to be a managing agent because 
he was one of several vice presidents 
and he was not on the board of di- 
rectors or the loan committee. 


Dicta in Schropp 

The next opinion on the manag- 
ing agent issue was the Florida Su- 
preme Court’s 1995 Schropp opin- 
ion, where the court rejected the 
plaintiffs contention that there was 
another basis for corporate punitive 
damages liability in addition to the 
independent fault and managing 
agent theories. Unfortunately, in 
vehemently rejecting the plaintiffs 
argument the court, in dicta, gave the 
impression that the term “managing 
agent’ is less restrictive than Florida’s 


courts have and continue to treat it. 

The court in Schropp erroneously 
recited that the district court had 
concluded that the sales manager of 
the defendant car dealership was a 
managing agent." The district court 
never made such a finding in its 
opinion. Moreover, the question of 
the employee’s status was irrel- 
evant. The jury found that the sales 
manager did not commit any mali- 
cious acts.’° This conclusion was af- 
firmed.'® Thus, the dealership could 
not have been found liable for puni- 
tive damages regardless of the sales 
manager’s corporate status because 
he had not engaged in conduct war- 
ranting the imposition of punitive 
damages. Accordingly, not only had 
the court misstated the findings of the 
district court, it had done so in dicta. 

The Florida Supreme Court in 
Schropp further mischaracterized 
the holding in its prior Winn-Dixie 
decision. The court implied that the 
assistant store manager in Winn- 
Dixie was found to be a managing 
agent of the Winn-Dixie Corpora- 
tion.'’ As discussed above, the court 
in Winn-Dixie never considered the 
issue of whether the assistant man- 
ager was a managing agent. The is- 
sue was not raised or preserved in 
the lower court. 

These errors must be examined in 
light of the Schropp court’s intent. 
The Florida Supreme Court in 
Schropp limited Winn-Dixie by de- 
fining it as a classic managing agent 
liability case in order to combat the 
plaintiffs argument that Winn- 
Dixie had articulated a third, new 
circumstance where a corporation 
may be liable for punitive damages 
for the malicious acts of its employ- 
ees. Defensively characterizing 
Winn-Dixie as a managing agent 
case, the Florida Supreme Court 
stated that “[t]he acts of the store 
manager provided the jury with suf- 
ficient evidence of misconduct suf- 
ficient for direct liability under the 
Bankers managing-agent rule.”!® 
The court’s intent was to constrain 
Winn-Dixie, not expand the concept 
of managing agent. 

Schropp can only be read in this 
way. Schropp did not intend to and 
did not change the law. It preserved 
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the law. For this reason, no pub- 
lished opinion since Schropp has 
seized on its dicta to hold that a 
simple manager is a managing 
agent.'® Unfortunately, subsequent 
cases have still not articulated a 
clear definition (whether broad or 
narrow) of what exactly constitutes 
a managing agent in Florida.” 


Courts Agree with 
Narrow Definition 

This narrow reading of Schropp and 
a restrictive interpretation of the term 
“managing agent” are supported by 
well-reasoned decisions from the ap- 
pellate courts of other states. For ex- 
ample, the Court of Appeals of New 
York and the Supreme Court of Cali- 
fornia have similarly held that em- 
ployer liability for punitive damages 
based on a direct liability theory may 
only arise from the conduct of employ- 
ees that truly manage the company, 
not its ordinary employees. These 
opinions provide insight into the 
policy underpinning this limitation. 

The Supreme Court of California 
has stressed the importance of lim- 
iting punitive damages liability to 
the conduct of company leaders with 
policymaking authority. In White v. 
Ultramar, Inc., 981 P.2d 944 (Cal. 
1999), the court discussed Califor- 
nia Civil Code 3294 and its provi- 
sion for punitive damages liability 
for the acts of an officer, director, or 
managing agent of the corporation. 
Holding that the mere capacity to 
hire and fire employees does not 
make a corporate representative a 
managing agent, the court stated: 
“(W]e conclude the Legislature in- 
tended the term ‘managing agent’ to 
include only those corporate employ- 
ees who exercise substantial inde- 
pendent authority and judgment in 
their corporate decisionmaking so 
that their decisions ultimately de- 
termine corporate policy.””' 

Absent this requirement, the very 
policy behind punitive damages is 
abrogated. To award punitive dam- 
ages against a corporation based on 
the acts of low level supervisors is 
to create a rule of respondent supe- 
rior liability.” 

In listing the potential actors that 
may subject a corporation to liabil- 
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ity for punitive damages, the Florida 
Supreme Court included managing 
agents, primary owners, and corpo- 
rate agents with policymaking au- 
thority. *° Similarly, California Code 
3294 limits such candidates to an 
officer, director, or managing agent 
of the corporation. The California 
Supreme Court found dispositive 
significance in the language em- 
ployed in 3294: “Thus, by selecting 
the term ‘managing agent,’ and plac- 
ing it in the same category as ‘of- 
ficer’ and ‘director, the Legislature 
intended to limit the class of employ- 
ees whose exercise of discretion 
could result in a corporate employer 
s liability for punitive damages.””* 
The same analysis certainly ap- 
plies to the parallels made by the 
Florida Supreme Court between a 
managing agent and an owner or per- 
son responsible for making company 
policy for a corporate defendant. 
The Court of Appeals of New York 
has similarly held that corporate li- 
ability for punitive damages re- 
quires the participation of an agent 
with a high level of responsibility. 
Clarifying the criteria for the New 
York equivalent of the term “man- 
aging agent,” the court held: 
The term “superior agent” obviously con- 
notes more than an agent, or “ordinary” 
officer, or employee vested with some 
supervisory or decision-making respon- 
sibility. Indeed, since the purpose of the 
test is to determine whether an agent’s 
acts can be equated with participation 
by the employer, the term must contem- 
plate a high level of managerial author- 


ity in relation to the nature and opera- 
tion of the employer’s business. 


Loughry v. Lincoln First Bank, N.A., 
494 N.E. 2d 70, 76 (N.Y. 1986). 

Explaining the policy behind a 
heightened superior agent require- 
ment, the court stated: “The agent’s 
level of responsibility within the en- 
tity should be sufficiently high that 
his participation in the wrongdoing 
renders the employer blameworthy, 
and arouses the ‘institutional con- 
science’ for corrective action.”” This 
policy analysis mirrors that of the 
Florida Supreme Court. 


Conclusion 
Managers are not presumptively 
tantamount to managing agents for 


purposes of corporate punitive dam- 
ages liability. Excluding misguided 
dicta, the body of decisions on this 
issue consistently requires employ- 
ees to exercise high-level, 
policymaking authority before they 
can expose their corporate employ- 
ers to direct liability for punitive 
damages. On the occasions where 
Florida’s courts have taken the time 
to factually examine whether an 
employee qualifies as a managing 
agent, they have consistently re- 
quired the employee to possess a sig- 
nificant degree of company-wide re- 
sponsibility. Anything less would 
compromise the very purpose of cor- 
porate punitive damages liability. 


Fra. Stat. §768.72(3)(a). 

2 Mercury Motors Express, Inc. v. 
Smith, 393 So. 2d 545, 549 (Fla. 1981) 
(quoting Alexander v. Alterman Transp., 
Inc., 350 So. 2d 1128, 1130 (Fla. 1st 
D.C.A. 1977). 

3 Bankers Multiple Line Ins. Co. v. 
Farish, 464 So. 2d 530, 533 (Fla. 1985). 
The Florida Supreme Court also held 
that there was evidence that the bank 
participated in wrongdoing sufficient to 
establish liability pursuant to the “in- 
dependent fault” theory. Id. at 533. 

* The first case to apply the managing 
agent principle recognized in Bankers 
Multiple Line was Kent Insurance Co. v. 
Schroeder, 469 So. 2d 209 (Fla. 5th 
D.C.A. 1985). In that case, a corporation 
that owned a bar was held liable for pu- 
nitive damages for the tortious acts of 
the individual who was the company’s 
president and primary stockholder, as 
well as the manager of the bar. Kent 
Insurance is consistent with the notion 
that a managing agent must be more 
than just a manager. 

5 Winn-Dixie Stores, 472 So. 2d at 724. 

6 See Robinson v. Winn Dixie Stores, 447 
So. 2d 1003, 1005 (Fla. 4th D.C.A. 1984). 

7 The Fourth District Court of Appeal 
also found that there was sufficient 
record evidence of independent fault on 
the part of Winn-Dixie to support an 
award of punitive damages pursuant to 
Mercury Motors. See Winn Dixie Stores, 
447 So. 2d at 1005. 

8 This waiver conclusion hardly seems 
fair because Mercury Motors had not yet 
been decided when Winn-Dixie tried its 
case. Nevertheless, Alexander v. 
Alterman Transport Lines, Inc., 350 So. 
2d 1128 (Fla. 1st D.C.A. 1977), had been 
decided, and Winn-Dixie thus could have 
raised the issue below. 

% Montgomery Ward & Co. v. Hoey, 486 
So. 2d 1368, 1369-71 (Fla. 5th D.C.A. 1986). 

10 at 1371. 

" McArthur Dairy, Inc. v. Original 
Kielbs, Inc., 481 So. 2d 535, 536 (Fla. 3d 
D.C.A. 1986), is not a “managing agent” 
case, because the employee in question 
there was “nonmanagerial.” In dicta the 


court misstated the managing agent rule 
by implying that the corporation would 
have been directly liable for punitive 
damages if the employee in question had 
been a “managerial employee” (rather 
than a managing agent). See id. at 540. 

2 Pier 66 Co. v. Poulos, 542 So. 2d 377, 
379, 381 (Fla. 4th D.C.A. 1989). 

13 See Mr. Furniture Warehouse, Inc. v. 
Barclays American/Commercial Inc., 
919 F. 2d 1517, 1524 (11th Cir. 1990). 

14 Schropp v. Crown Eurocars, Inc., 654 
So. 2d 1158, 1161 (Fla. 1995). 

8 Crown Eurocars, Inc. v. Schropp, 636 
So. 2d 30, 35 (Fla. 2d D.C.A. 1993). 

16 Schropp, 654 So. 2d at 1161. 

7 Td. at 1161. 

1° The court in Beverly Enterprises- 
Florida, Inc. v. Spilman, 661 So. 2d 867 
(Fla. 5th D.C.A. 1995), seemed to imply 
that the administrator of a nursing home 
was a managing agent. The court found 
that the home was liable for punitive 
damages pursuant to both the indepen- 
dent fault and managing agent theories. 
Beverly Enterprises-Florida, Inc., 661 
So. 2d at 873. The court never stated 
which employee or employees were the 
managing agents in question. The court 
did discuss the apparent indifference of 
the facility administrator.It is unclear 
from the case, however, whether the fa- 
cility in question was the corporation’s 
only facility and thus whether this admin- 
istrator was the senior manager of the 
company. The court also seemed to imply 
that the deliberate indifference went up 
to the highest levels of the corporation.The 
issue was thus not whether or not a man- 
aging agent was involved. The case pre- 
sumes that this were so. 

20 For example, in Ryder Truck Rental, Inc. 
v. Partington, 710 So. 2d 575 (Fla. 4th D.C.A. 
1998), a job foreman was not deemed to be a 
managing agent of the company. 

21 White v. Ultramar, Inc., 981 P.2d 
944, 947 (Cal. 1999). 

22 Td. at 953. 

*3 Schropp, 654 So. 2d at 1161. 

24 White, 981 P.2d at 951. 

25 Loughry v. Lincoln First Bank, N.A., 
494 N.E. 2d 70, 76 (N.Y. 1986). 
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Medical Monitoring Claims are Viable in Florida 


by Ervin A. Gonzalez and Raymond W. Valori 


nfortunately, situations 

arise where groups of in- 

dividuals are exposed to 

dangerous substances. 
Although these people may not im- 
mediately manifest any physical in- 
jury, reasonable and prudent phy- 
sicians often recommend that they 
be monitored or tested for the early 
onset of disease related to the ex- 
posure. In the landmark decision of 
Petito v. A.H. Robins Co., Inc., 25 
Fla. L. Weekly D19 (Fla. 3d DCA 
Dec. 22, 1999),' Florida’s Third Dis- 
trict Court of Appeal ruled that, 
under appropriate circumstances, 
those exposed are entitled to pur- 
sue equitable relief in the form of a 
court-supervised medical monitor- 
ing program from a wrongdoer who 
caused the exposure. 

Existing case law, equity, com- 
mon sense, and the decisions of 
courts around the United States 
persuaded the Petito court to autho- 
rize equitable claims for court-su- 
pervised medical monitoring pro- 
grams where viable and necessary 
to do justice.” Accordingly, it is now 
clear that Florida law allows equi- 
table medical monitoring claims as 
a viable cause of action. The Petito 
decision is in line with Florida’s 
long-standing principle that the 
purpose of injunctive relief is to 
“prevent an injury from occurring.”* 


What Is Medical Monitoring? 

Medical monitoring is a program 
whereby those exposed to danger- 
ous substances may obtain physi- 
cal examinations and testing nec- 
essary to diagnose or detect the 
early onset of a disease or injury 


The protection 
afforded by a court- 
supervised medical 
monitoring regime 

truly is an equitable 
solution to an 
enormous problem. 


caused by the exposure to, or inges- 
tion of, dangerous, hazardous, or 
toxic products. Medical monitoring 
may include chest X-rays, CT scans, 
MRIs, blood and urine tests, and 
other diagnostic examinations. The 
types of diagnostic testing required 
and the length of the surveillance 
should be decided by the court with 
the assistance from a court-ap- 
pointed plan administrator and a 
court-appointed panel of physi- 
cians.* 


When Is Medical 
Monitoring Appropriate? 
The trial court’s goal when estab- 
lishing a medical monitoring pro- 
gram should be to promote the early 
detection and prevention of disease 
or injuries to persons exposed to 
dangerous, hazardous, or toxic 
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products. Thus, medical monitoring 
should result in the saving of lives 
and the minimization of injuries. 

Medical monitoring is possible 
whenever a group of persons has 
been exposed to, or has ingested, a 
dangerous, toxic, or hazardous 
product or substance that may later 
result in the development of a dis- 
ease or injury. Exposure to or in- 
gestion of products that may cause 
latent injuries or diseases such as 
cancer, heart disease, lung disease, 
birth defects, and other serious con- 
ditions are particularly appropriate 
for medical monitoring. Cases 
where medical monitoring may be 
proper include those involving as- 
bestos, chemical spills, radiation 
leaks, Diethylstilbestrol (DES), fen- 
phen, defective heart valves, defec- 
tive pacemakers, and other danger- 
ous pharmaceutical and medical 
products. 

Although not limited to class ac- 
tion cases, medical monitoring 
claims are best suited for class ac- 
tions or mass tort situations. The 
procedures required to establish a 
medical monitoring program are 
comprehensive, and it may not 
make sense for a court to require a 
defendant to fund a medical moni- 
toring program unless the number 
of persons adversely affected justi- 
fies the creation of such an equi- 
table solution. 


Facts and Procedural 
History of Petito 

The Petito case began as a state- 
wide class action for medical moni- 
toring filed in equity against the 
makers and sellers of fen-phen,’ a 
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diet drug combination. Fen-phen 
was suspected of causing heart valve 
and lung damage at an alarming 
rate, compelling the Food and Drug 
Administration and the American 
College of Cardiologists to recom- 
mend medical monitoring and test- 
ing for those who used the pharma- 
ceutical products.® The defendants 
in the underlying case filed a mo- 
tion for judgment on the pleadings, 
arguing that Florida did not recog- 
nize a claim for future medical ex- 
penses without the existence of a 
discernible physical injury. The trial 
court granted the defendants’ mo- 
tion for judgment on the pleadings. 
The plaintiffs appealed the trial 
court’s decision to the Third District 
Court of Appeal. The Third District 
reversed the trial court and recog- 
nized a cause of action in equity for 
court-supervised medical monitor- 
ing, even though the party seeking 
relief has not yet developed any 
identifiable physical injury or symp- 
tom, provided that certain elements 
are proven.’ 


Elements of a Claim 

In order to succeed in a medical 
monitoring case, a plaintiff must 
prove the following: 

1) The exposure to a substance at 
greater than normal background 
levels; 

2) The substance is hazardous, 
dangerous or toxic; 

3) The exposure results from the 
wrongful conduct of a defendant; 

4) There is a significant increased 
risk of contracting a serious latent 
disease; 

5) There is a monitoring procedure 
in existence for the early detection 
of the disease; 

6) The monitoring procedure is 
different from that normally recom- 
mended in the absence of exposure 
to or ingestion of the hazardous or 
dangerous substance; and 

7) The monitoring regime is rea- 
sonably necessary according to mod- 
ern scientific principles.* 

The above requirements are logi- 
cal and comport with common sense. 
The exposure must be greater than 
what the population encounters in 
everyday life. The exposure must be 


to a hazardous substance or, in other 
words, a substance that can cause 
disease. The exposure must be 
caused by some wrongful conduct on 
the part of defendant. Most impor- 
tantly, there must be diagnostic 
tests available that will detect dis- 
ease—tests doctors recommend as 
reasonably necessary for those ex- 
posed. 


Medical Monitoring Regime 

If the requirements are satisfied, 
the trial court should use its equi- 
table powers to create and supervise 
a medical monitoring program. The 
first step requires the trial court to 
appoint a qualified plan administra- 
tor to manage the plan and assist 
the trial court in selecting panel 
members, monitoring physicians, 
and in establishing the medical 
monitoring protocol.’ 

With the administrator’s help, the 
trial judge will appoint an advisory 
panel of qualified and knowledge- 
able persons to create a plan where 
those who are affected may partici- 
pate in the medical monitoring pro- 
gram.'° The advisory panel deter- 
mines the regime that will be 
followed by the examining physi- 
cians and establishes the diagnos- 
tic tests and procedures to be per- 
formed." The panel selects a neutral 
group of competent examining phy- 
sicians to perform the tests for both 
metropolitan and regional areas 
throughout the state.’* The panel 
also establishes a notification pro- 
cedure to alert affected persons 
throughout the state.'® The panel 
should establish a time frame for 
those eligible to obtain the monitor- 
ing.'* The length of the medical 
monitoring program will depend on 
the latency period for the disease or 
injury in question. If the latency 
period extends for many years, the 
medical monitoring period should 
cover the latency period.’ Finally, 
the panel should implement proce- 
dures whereby the monitoring phy- 
sicians submit their reports and 
findings, together with the state- 
ment of their charges, directly to the 
plan administrator who will be re- 
sponsible to pay the claims.'® 

The defendant will be required to 
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periodically fund the medical moni- 
toring program." The plan admin- 
istrator will be required to provide 
periodic accounting reports and a 
final accounting to the court and the 
parties when the program is com- 
pleted.'® 

The panel is required to keep all 
of the records generated by the pro- 
gram. The data gathered from the 
medical monitoring program may be 
helpful to the scientific and medi- 
cal community for the continued re- 
search of the health hazards in- 
volved. Accordingly, the information 
obtained in a medical monitoring 
program will remain public with the 
exception of the names of the pa- 
tients.'® 


Supervising Court’s 
Discretion and Duties 

The Petito court allowed trial 
courts great discretion in deciding 
what guidelines to use in creating 
and implementing a medical moni- 
toring program. The appellate court 
found that the specific needs of a 
case should be left to the trial judge 
to decide on a case-by-case basis.” 

The goal of the trial judge should 
be to insist that the monitoring re- 
gime proceeds efficiently and expe- 
ditiously. The trial court’s duties 
include appointing those most quali- 
fied to serve on the court’s advisory 
panel as well as overseeing the en- 
tire process to ensure that it is run 
in a fair, efficient, cost-effective 
manner while meeting the health 
concerns of the persons affected. 

In overseeing a medical surveil- 
lance program, the supervising 
court should act in a businesslike 
manner, as concerns of time and 
money are of the essence. The pro- 
gram should exist only as long as 
the court determines is reasonably 
medically or scientifically necessary. 


Petito’s Consistency 
with Florida Law 

A cause of action for injunctive 
relief to prevent future injury was 
well recognized in Florida before 
Petito.”' In Lewis v. Peters, 66 So. 2d 
489, 492 (Fla. 1953), the court rec- 
ognized that “[o]ne of the most valu- 
able phases of injunctions is to pre- 


vent an injury from occurring and 
not be forced to wait until after the 
damage is done and then attempt to 
seek redress for the same.” 

Thus, “plaintiffs need not wait 
until the injury is accomplished be- 
fore bringing suit, but may ask, as 
being timely, injunctive relief to pre- 
vent the threatened injury.”” For 
example, in Gasparilla Inn, Inc. v. 
Sunset Realty Corp., 358 So. 2d 234 
(Fla. 2d DCA 1978), the plaintiff and 
defendant were each owners of op- 
posite halves of an island. The de- 
fendant constructed a canal which 
threatened erosion of the plaintiffs 
portion of the island.” Plaintiff, 
rather than seeking damages for 
past harm, sought an injunction to 
prevent future harm. The appellate 
court affirmed the trial court’s rea- 
soning that it is within the court’s 
equitable powers to require the de- 
fendant to build a seawall to prevent 
future damage and that the court 
could supervise the implementation 
of this equitable relief.” 


Distinguished from 
Enhanced Risk Cases 

In Eagle-Picher Indus., Inc. v. 
Cox, 481 So. 2d 517 (Fla. 3d DCA 
1985), the Third District held that 
the plaintiff was not entitled to seek 
damages related to enhanced risk of 
cancer in an asbestos-related per- 
sonal injury claim where he had not 
yet sustained cancer, but had asbes- 
tosis.” The Eagle-Picher court pre- 
cluded actions at law for increased 
risk of cancer but allowed the plain- 
tiff to seek damages for fear of can- 
cer without cancer because plaintiff 
was exposed to asbestos and had 
developed a nonmalignant asbestos- 
related disease.” Medical monitor- 
ing claims do not seek damages for 
enhanced risk of injury and are dis- 
tinguishable from the holding in 
Eagle-Picher.” 

The Petito court found that its 
holding in favor of medical monitor- 
ing claims was consistent with its 
ruling in Eagle-Picher. The court 
recognized that in medical monitor- 
ing cases, only equitable relief—in 
the form of periodic medical exami- 
nations—is needed to detect the on- 
set of an injury or disease. In com- 
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parison, enhanced risk claims seek 
to recover damages for the antici- 
pated harm itself.” In other words, 
the injury in an enhanced risk claim 
is the anticipated harm itself. 
Whereas, in a medical monitoring 
claim, there is no injury; rather, 
there is the need for the medical care 
necessary to detect the disease or 
injury.” 


Distinguished from 
Damages at Law Cases 

Similarly, the Petito court rejected 
the idea that a defendant can be re- 
quired to pay a plaintiff damages for 
the cost of medical surveillance.*° 
The court, however, found that re- 
quiring the defendant to fund the 
costs of medical surveillance before 
an injury or disease arises as a mat- 
ter of equity is appropriate: “It is 
entirely proper for a court of equity 
to create and supervise a fund for 
the purpose of monitoring a condi- 
tion of Plaintiff when it has been 
shown that such monitoring is rea- 
sonably necessary.”*! 


Plaintiffs May Later File Suit 
for Injury or Disease 

In keeping with Eagle-Picher,” 
the Petito court held that “plaintiffs 
in medical monitoring cases will not 
be precluded by the rule against 
splitting causes of action from bring- 
ing claims for whatever physical 
injuries they suffer if and when they 
arise.”** Thus, a party who partici- 
pates in a medical monitoring pro- 
gram, who later develops an injury 
related to the dangerous product in 
question, will have the right to bring 
a separate personal injury lawsuit.** 


Jurisdictions Recognize 
Validity of Programs 

With the Petito decision, Florida 
joins numerous jurisdictions 
throughout the country that have 
recognized a party’s right to medical 
monitoring absent injury.* In the 
leading case of Ayers v. Township of 
Jackson, 525 A.2d 287 (N.J. 1987), 
the Supreme Court of New Jersey 
addressed what it then considered to 
be a “new rule” regarding the use of 
equitable principles to establish a 
court-supervised medical monitoring 
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program. In Ayers the plaintiffs were 
exposed to certain groundwater tox- 
ins.*° Although the plaintiffs had not 
manifested an injury, their doctors 
recommended medical testing to de- 
tect and permit early treatment of 
disease related to the toxins. The 
New Jersey high court reasoned that 
“(t]he use of court-supervised funds 
to pay medical-surveillance claims 
as they accrue, rather than lump- 
sum verdicts, may provide a more 
efficient mechanism for compensat- 
ing plaintiffs.”*” 

The Ayers court specifically found 
that the establishment of a medical 
monitoring fund was a “highly ap- 
propriate exercise of the Court’s eq- 
uitable powers.”** Since the New 
Jersey Supreme Court’s holding in 
Ayers, many states have followed 
suit. In Burns v. Jaquays Mining 
Corp., 752 P.2d 28 (Ariz. Ct. App. 
1987), rev. dism., 781 P.2d 1373 
(1989), the court cited Ayers with 
approval and held that a court-su- 
pervised medical monitoring pro- 
gram was appropriate to test and 
monitor those exposed to asbestos 
from the defendant’s mill.** 


Public Policy and 
Equity Support Claims 

There are compelling policy rea- 
sons for permitting such relief. In 
Potter v. Firestone Tire and Rubber 
Co., 863 P.2d 795 (Cal. 1993), the 
Supreme Court of California identi- 
fied four strong public policy reasons 
to support medical monitoring: 


First, there is an important public health 
interest in fostering access to medical 
testing for individuals whose exposure 
to toxic chemicals creates an enhanced 
risk of disease, particularly in light of 
the value of early diagnosis and treat- 
ment for many cancer patients. 

Second, there is a deterrence value 
in recognizing medical surveillance 
claims. 

* 

Third, [t]he availability of a substan- 
tial remedy before consequences of the 
plaintiffs’ exposure are manifest may 
also have the beneficial effect of prevent- 
ing or mitigating serious future illness 
and thus reduce the overall costs to the 
responsible parties. 

Finally, societal notions of fairness 
and elementary justice are better served 
by allowing recovery of medical monitor- 
ing costs. That is, it would be inequitable 
for an individual wrongfully exposed to 
dangerous toxins, but unable to prove 


that cancer or disease is likely, to have 
to pay the expense of medical monitor- 
ing when such intervention is clearly 
reasonable and necessary.” 


Thus, when a: 


[Djefendant’s tortious act causes some- 
one bodily harm and that person is made 
to incur medical expenses as a result, 
the law clearly affords the recovery of 
these expenses. The reason these ex- 
penses are recoverable, however, is be- 
cause defendant’s fault caused plaintiff 
to incur them. This reasoning applies as 
persuasively to plaintiffs who have suf- 
fered physical injury as it does to those 
who have not.*! 


Accordingly, the Petito court also 
rejected the concept that a plaintiff 
must wait until after incurring the 
expense of medical surveillance to 
have standing to bring a claim. 
One can hardly dispute that an indi- 
vidual has just as great an interest in 
avoiding expensive diagnostic examina- 
tions as in avoiding physical injury. 
Having plaintiffs wait until an injury 
arises to recover the expense of moni- 
toring would foreclose countless eco- 
nomically disadvantaged individuals 
from obtaining the supervision they 
need, and regardless of financial need, 
simply force the victims rather than the 
wrongdoers to initially bear these great 
expenses. Such a result is untenable in 
a court of equity.* 

In the authors’ opinion, it is com- 
pletely reasonable to place the finan- 
cial burden of medical monitoring 
expenses to detect and prevent in- 
juries and death on the party re- 
sponsible for placing the public in 
danger. This is especially true be- 
cause the culpable party is typically 
engaged in a commercial business 
endeavor. Moreover, the funding 
party will also benefit from the sur- 
veillance program by mitigating dam- 
ages, thereby effectively reducing its 
liability and financial exposure. 


Arguments Against 
Medical Monitoring 

Critics of medical monitoring ar- 
gue that it will create a litigation 
explosion of speculative lawsuits. 
This criticism is illogical because 
medical monitoring funds do not 
require, or for that matter, promote, 
individual lawsuits. Once the fund 
is established, users of the danger- 
ous product are required to comply 
with the court order directing the 
manner in which they obtain medi- 


cal monitoring.*® Moreover, since 
Ayers v. Township of Jackson, 525 
A.2d 287 (N.J. 1987), and its prog- 
eny, there has been no such flood of 
litigation. 

Critics also argue that court-su- 
pervised medical monitoring pro- 
grams will consume enormous re- 
sources that could be used for better 
causes. Nevertheless, what better 
usage of funds exists than those des- 
ignated for the prevention of inju- 
ries and disease? In addition, this 
concern is subsumed within the re- 
quirement that the monitoring be 
reasonably necessary. 

Finally, critics argue that a law 
authorizing medical monitoring 
should be left to the legislature to 
enact; however, the court-driven 
common law, and not the legisla- 
ture, historically has shaped the 
rights of consumers.** Moreover, as 
discussed in this article, equitable 
relief is well within the provence of 
the courts. 


Conclusion 

The Petito decision is a landmark 
case that undoubtedly will be dis- 
cussed in academic, legal, and medi- 
cal circles for many years. The case’s 
practical effect will result in the sav- 
ing of countless lives and the pre- 
vention of injuries and diseases. 
Court-supervised medical monitor- 
ing programs not only will benefit 
consumers, but also will protect the 
long-term interests of manufactur- 
ers and sellers of known dangerous 
products, who will mitigate dam- 
ages in a significant manner by pay- 
ing relatively modest amounts for 
the detection and prevention of in- 
juries, rather than paying substan- 
tial compensatory verdicts. The pro- 
tection afforded by a court-supervised 
medical monitoring regime truly is 
an equitable solution to an enor- 
mous problem that involves two 
major concerns: health and money. 


1 Note that the authors serve as lead 
counsel for the plaintiffs in the Petito 
lawsuit and appeal. 

? Petito, 25 Fla. L. Weekly at D20. 

3 Lewis v. Peters, 66 So. 2d 489, 492 
(Fla. 1953). 

4 Petito, 25 Fla. L. Weekly at D19. 

5 The popularly used pharmaceutical 
combination of fenfluramine and 
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phentermine used in the 1990s was pre- 
scribed by physicians to patients desir- 
ing to lose weight. 

6 On July 8, 1997, the F.D.A. alerted 
the public of the hazards of fen-phen 
stating that it caused heart valve dam- 
age as well as primary pulmonary hy- 
pertension, a serious lung disease. The 
manufacturers of fenfluramine and 
dexfenfluramine voluntarily recalled the 
products on September 15, 1997. 

7 Petito, 25 Fla. L. Weekly D19. 

8 Id. at D20. 

Id. 

10 Td. at D20. 

18 Td. 

18 Td. 

19 Td. 

id. 

21 The following elements are necessary 
to sustain a cause of action for injunc- 
tive relief in Florida: 1) lack of an ad- 
equate remedy at law; 2) a reasonable 
threat of irreparable harm; and 3) eq- 
uity supports the injunction. Lewis v. 
Peters, 66 So. 2d 489 (Fla. 1953). 

22 Td. at 493 (citation omitted). 

23 Gasparilla Inn, 358 So. 2d at 235. 

* Id. at 237. 

25 Asbestosis is the scarring of the lungs 
caused by exposure to asbestos. McClure 
v. Owens Corning Fiberglass Corp., 720 
N.E. 2d 242, 247 (Ill. 1999). It is not a 
form of cancer. The two diseases, al- 
though attributable to asbestos, are not 
medically linked. In other words, can- 
cer does not result from asbestosis. 
Eagle-Picher, 481 So. 2d at 522. 

26 Eagle-Picher, 481 So. 2d at 528-29. 

27 Although never addressed directly 
before, medical monitoring is not a novel 
concept in Florida. The Eagle-Picher 
court discussed medical monitoring fa- 
vorably in its 1985 decision: “In the toxic 
waste case of Ayers v. Jackson Township, 
198 N.J. Super. 561, 461 A.2d 184 (Law 
Div. 1983), vacated on other grounds, 
202 N.J. Super. 106, 493 A.2d 1314 (A.D. 
1985), the lower court held that the 
plaintiff could not recover for enhanced 
risk of cancer, but could recover medi- 
cal monitoring costs. The court wrote 
that “[p]ublic policy thus supports a con- 
clusion that if such illness could be pre- 
vented by surveillance, then the tort-fea- 
sor should bear the costs. Is it reasonable 
to compel a plaintiff to suffer the conse- 
quence of a serious if not fatal illness 
before the defendant’s tortious conduct 
is actionable, when reasonable surveil- 
lance might prevent the sickness?” Jd. 
at 573, 461 A.2d at 190. Although, as 
noted, the appellate division, acknow]l- 
edging its reluctance to subject public 
entities to “novel causes of action,” 202 
N.J. Super. at 123, 493 A.2d at 1323, 
vacated the lower court decision on the 
ground that the probability that the 
plaintiff would develop cancer was in- 
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sufficient to justify imposing a lifetime 
financial burden of medical surveillance 
on the defendant township, it did noth- 
ing to disturb the viability of recovery 
for medical monitoring costs. See also 
Friends For All Children v. Lockheed 
Aircraft Corp., 746 F.2d 816 (D.C. Cir. 

1984) (medical surveillance damages 
awarded to Vietnamese orphans for pos- 
sible injuries sustained during depres- 
surization when plane crashed). Eagle- 
Picher, 481 So. 2d at 524, n.9. 

28 Petito, 25 Fla. L. Weekly D19, D20. 
In distinguishing medical monitoring 
claims from enhanced risk cases, the 
Petito court cited Redland Soccer Club, 
Inc. v. Dep’t. of the Army, 548 Pa. 178, 
696 A.2d 137 (Pa. 1997). The Third Dis- 
trict also found support in Friends For 
All Children, Inc. v. Lockheed Aircraft 
Corp., 746 F.2d 816, 825 (D.C. Cir. 1984). 

29 Petito, 25 Fla. L. Weekly at D20. 

8° Td. at D19 (“plaintiff should not be 
able to recover lump sum damages in 
anticipation of future diagnostic ex- 
penses.”). 

31 Td. (“it is entirely proper for a court 
of equity to create and supervise a fund 
for the purpose of monitoring the condi- 
tion of plaintiff when it has been shown 
that such monitoring is reasonably nec- 
essary.”) 

32 The Eagle-Picher court allowed a 
plaintiff in an asbestos-related personal 
injury suit to pursue damages for asbes- 
tosis in one suit, and bring an entirely 
new and separate suit if the plaintiff 
later developed cancer. 481 So. 2d at 520. 

33 Petito, 25 Fla. L. Weekly at D20. 

35 Ayers v. Township of Jackson, 525 
A.2d 287 (N.J. 1987); Bourgeois v. A.P. 
Green Indus., Inc., 716 So. 2d 355 (La. 
1998); Burns v. Jaquays Mining Corp., 
752 P.2d 28 (Ariz. Ct. App. 1987); 
Earthman v. American Home Prod. 
Corp., No. 97-10-03790 (District Ct. 
Montgomery Co. Tex., Order entered 
Oct. 14, 1998); Hansen v. Mountain Fuel 
Supply Co., 858 P.2d 970 (Utah 1993); 
Potter v. Firestone Tire and Rubber Co., 
863 P.2d 795 (Cal. 1993); Redland Soc- 
cer v. Dept. of Army, 696 A.2d 137 (Pa. 
1997); Rhyne v. American Home Prod. 
Corp., No. 98-CH04099 (Cir. Ct. Cook 
Co. Ill., Order entered Jan. 26, 1999); 
St. John v. American Home Prod. Corp., 
No. 97-2-06368-4 (Spokane Co. Sup. Ct. 
Wash., Ordered entered Dec. 14, 1998); 
and Vadino v. American Home Prod. 
Corp., No. MID-L-425-98 (N.J. Superior 
Court) (unpublished Opinion decided 
Jan. 25, 1999). 

36 Ayers, 525 A.2d at 291. 

37 Id. at 313. 

38 Id. at 314. 

3° Federal courts applying injunctive re- 
lief standards have also held that this 
type of relief is injunctive in nature 
where the plaintiffs are not seeking to 
recover damages. See In Re: NLO, Inc., 
5 F.3d 154 (6th Cir. 1993) (no abuse of 
discretion in finding medical monitoring 
program is injunctive in nature); Ger- 
man v. Federal Home Loan Mortgage 


Corp., 885 F. Supp. 537, 559-60 
(S.D.N.Y. 1995) (request for court-super- 
vised monitoring program is injunctive 
in nature); Yslava v. Hughes Aircraft 
Co., 845 F. Supp. 705, 713 (D. Ariz. 1993) 
(court-supervised medical monitoring 
program is not simply an action for dam- 
ages). Other courts have also concluded 
that plaintiffs may recover medical 
monitoring costs. See Bourgeois v. A.P. 
Green Indus., Inc., 716 So. 2d 355 (La. 
1998) (claim for establishment of a court 
supervised medical monitoring claim 
was cognizable); Gibbs v. E.I. Dupont De 
Nemours & Co., Inc., 876 F. Supp. 475 
(W.D.N.Y. 1995) (reasoning that New 
York courts would recognize claims for 
medical monitoring); Stead v. F.E. Myers 
Co., 785 F. Supp. 56 (D. Vt. 1990) (evi- 
dence regarding necessity of medical 
monitoring admissible); Hansen v. 
Mountain Fuel Supply Co., 858 P.2d 970 
(Utah 1993) (medical monitoring recov- 
erable); Redland Soccer v. Dept. of Army, 
696 A.2d 137, 145 (Pa. 1997) (citing 
Hansen with approval). One court has 
surveyed the law in this area. See In Re: 
Teletronics Pacing Systems, Inc., 169 
F.R.D. 203, 215-217 (S.D. Ohio 1996) 
(most states permit medical monitoring 
in some form). 

“© Potter, 863 P.2d at 824. 

41 Bourgeois v. A.P. Green Indus., Inc., 
716 So. 2d 355, 359 (La. 1998) (citation 
omitted). 

4 Petito, 25 Fla. L. Weekly at D19. 

43 Td. 

*4 For an excellent discussion of the 
common law development of warranty 
law and strict liability in Florida, see 
generally West v. Caterpillar Tractor Co., 
Inc., 336 So. 2d 80 (Fla. 1976). 
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Criminal Law 


This Court Has No Jurisdiction 
A Look at Probation and Community 
Control Revocation Proceedings 
in Light of Boyd and F.S. §901.02(1) 


he past two years have 

seen action from both the 

state legislature and the 

Florida courts that, in ef- 
fect, have defined and then changed 
how the criminal law practitioner, 
both defense and prosecutor, should 
argue the jurisdictional defense in 
violations of probation and commu- 
nity control proceedings.' 

The legislative action relates di- 
rectly to the attempts by the district 
courts and Supreme Court of 
Florida to interpret and define ex- 
actly how a court can capture juris- 
diction so that it may violate a pro- 
bationer. This article attempts to 
identify how the courts define the 
revocation process, what the legis- 
lature has done to change it, and 
how those practicing criminal law 
may argue that the court has or 
does not have jurisdiction to violate 
a probationer in light of those defi- 
nitions and changes. 

Perhaps the single most impor- 
tant word to the lawyer is “jurisdic- 
tion.” On that word alone rests the 
foundation by which all lawsuits, 
criminal and civil, rise and fall. 
Without it, our client does not get 
in the front door of the courthouse. 
Without it, the government cannot 
prosecute our client for a given 
crime. 

In criminal proceedings, nowhere 
is the concept of jurisdiction more 
important than in probation revo- 
cation cases. First, the government 
does not have to prove the proba- 
tioner guilty by the traditional “be- 
yond a reasonable doubt” standard. 
Rather, the standard of proof in re- 


by Jason P. Herman 


The criminal 
defense attorney 
and the prosecutor 
must continue to be 
extremely sensitive 
to the calendar 
when litigating 
violation of probation 
cases. 


vocation proceedings is akin to that 
of a civil trial: by the greater weight 
of the evidence.” Second, there is no 
jury trial in probation revocation 
proceedings. Third, the probationer 
has only a limited constitutional 
(federal and state) right to remain 
silent.’ Thus, the nature of the pro- 
ceedings makes it incumbent upon 
the criminal defense practitioner to 
hold the government and the court 
to the technical and substantive 
requirements for capturing jurisdic- 
tion in probation revocation pro- 
ceedings. Quite often, it is only the 
lack of jurisdiction argument pre- 
sented in a motion to dismiss that 
can save a client from a lengthy jail 
or prison sentence. 


Revoking Probation 
Under F.S. §948.06(1) 
F.S. §948.06(1) defines the pro- 


cess by which a defendant’s proba- 
tion can be violated: 

(1)... Any committing magistrate may 
issue a warrant, upon the facts being 
made known to him or her by affidavit 
of one having knowledge of such facts, 
for the arrest of the probationer, return- 
able forthwith before the court grant- 
ing such probation or community con- 
trol. Any parole or probation supervisor, 
any officer authorized to serve criminal 
process, or any peace officer of this state 
is authorized to serve and execute such 
warrant. 


Absent compliance with the pro- 
cedure set forth in the statute, a 
court is without jurisdiction to vio- 
late probationer. State ex rel. Ard 
v. Shelby, 97 So. 2d 631 (Fla. 1st 
DCA 1957).4 

A court lacks jurisdiction to re- 
voke probation for a violation that 
occurs within the period of proba- 
tion, “unless the revocation process 
is set in motion during the proba- 
tionary period.” Hoffman v. State, 
729 So. 2d 421 (Fla. 1st DCA 1999).° 
This revocation process or proce- 
dure as outlined by statute and de- 
fined by case law has two require- 
ments. First, an affidavit of 
violation must be filed within the 
probationary period. Fryson v. 
State, 559 So. 2d 377, 378 (Fla. 1st 
DCA 1990).® Second, a warrant 
must be issued for the probationer’s 
arrest within the probationary pe- 
riod. State v. Boyd, 717 So. 2d 524 
(Fla. 1998). 


An Old Opinion Revisited 

It is the seminal case of Boyd 
which provided fertile ground for 
the defense attorney to argue, suc- 
cessfully, certain motions to dismiss 


THE FLORIDA BAR JOURNAL/JANUARY 2001 71 


| 

} 

| 


based on lack of jurisdiction. In 
Boyd, the probation officer signed an 
affidavit alleging that Boyd had vio- 
lated his probation approximately 
two and half weeks before the term 
of probation was set to expire. Then, 
the trial judge signed the arrest 
warrant in a timely manner. Both 
the affidavit and the warrant were 
filed two days after Boyd’s probation 
expired. The Supreme Court of 
Florida, in affirming the decision of 
the First District Court of Appeal, 
determined that the revocation pro- 
cess was properly set in motion 
when an affidavit was timely filed 
and the warrant was issued.’ 

The court reached its decision by 
reasoning that a warrant was “is- 
sued” not when the judge had signed 
it, as the government had argued, 
but rather when the signed warrant 
was delivered to the sheriffs office 
for execution. By holding that an 
arrest warrant is issued only upon 
signature and delivery to the sher- 
iff, the high court chose to follow the 
70-year-old opinion of their prede- 
cessors as stated in Dubbs v. 
Lehman, 100 Fla. 799, 130 So. 36 
(Fla. 1930).* Boyd further explained 
that time stamping of the warrant 
by the sheriffs office on the date 
delivered, although not required, 
would have been the preferred pro- 
cedure. 

The government had relied on its 


interpretation of F.S. §901.02 (1991) 
to argue Boyd. At the time, the stat- 
ute read: “A warrant may be issued 
for the arrest of the person com- 
plained against if the magistrate, 
from the examination of the com- 
plainant and other witnesses, rea- 
sonably believes that the person 
complained against has committed 
an offense within his jurisdiction.” 

By agreeing with defense argu- 
ments in the Boyd case, the court 
explicitly rejected the government’s 
interpretation of F.S. §901.02 
(1991), and instead chose to uphold 
Dubbs. 

The Boyd decision gave defense 
attorneys a clear avenue to attack 
the jurisdiction of the court. In mis- 
demeanor cases, where the maxi- 
mum period of probation is one year, 
defendants were able to benefit from 
the length of time it took to set the 
revocation process in motion. Begin- 
ning with the filing of an affidavit 
of violation, that piece of paper 
would travel next to the magistrate’s 
desk, then to the clerk of the court, 
and finally to the sheriffs office for 
execution. This process took time. 
Where probation officers filed affi- 
davits close to or on the date of ex- 
piration, it would be virtually im- 
possible to comply with the 
requirements set forth in Boyd. Had 
a criminal defense attorney been 
following the law at the time, a 


Your Honor, I'd like to plead not guilty simply because that’s human nature. 
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quick search in the court file for the 
delivery date of the warrant would 
easily reveal whether the court had 
captured jurisdiction. For reasons 
that amount to mere speculation, 
this delivery often never took place 
or took place late. Thus, a ready- 
made defense was created for the 
client. 

Motivated perhaps by the frustra- 
tion of the revocation process and 
the majority’s reliance on Dubbs, 
Judge Mickle wrote a well-reasoned 
dissent in the case below. Boyd uv. 
State, 699 So. 2d 295 (Fla. lst DCA 
1997). In disagreeing with the ma- 
jority, Judge Mickle’s dissent hinged 
on his perception that the term, “is- 
suance” as defined by Dubbs was 
inapplicable to the facts of Boyd. The 
Supreme Court in 1930 defined 
when an arrest warrant shall issue 
in the context of when a prosecution 
would commence for the purpose of 
statute of limitations. Judge Mickle 
wrote, “The precise holding in Dubbs 
was that a prosecution does not com- 
mence for the purpose of the stat- 
ute of limitations until an arrest 
warrant is issued, that is, until the 
warrant is executed by the commit- 
ting magistrate and delivered to a 
proper executive officer for execu- 
tion. However, in the context of ini- 
tiating the procedure for revoking 
probation or community control, 
where all that is required is that the 
revocation process be set in motion, 
issuance of a warrant effectuated 
when the warrant is signed by the 
judge.”° 


Thwarted: §901.02(1) 
as Amended 

Ultimately, Judge Mickle’s inter- 
pretation about the state of law 
would be adopted by the state legis- 
lature. While the district court and 
Supreme Court were correct in their 
affirmance of Dubbs, the legislature 
decided to change the point at which 
an arrest warrant shall issue. This 
legislative change would fall in line 
with Judge Mickle’s perceived intent 
of Wimberly, Fryson, and the appli- 
cable statutes. 

During the 1999 legislative ses- 
sion, Florida lawmakers passed 
1999 Fla. Laws ch. 169, to become 
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effective July 1, 1999. This chapter 
amended F.S. §901.02(1) (1997), 
which overruled the 70-year-old ju- 
dicially accepted definition of when 
an arrest warrant is considered is- 
sued as set forth in Dubbs and as 
affirmed by Boyd." In the process, 
the amendment negated a defense 
founded upon jurisdictional defects 
during the course of revocation pro- 
ceedings. 

Before the legislature added an 
additional sentence to F-.S. 
§901.02(1), the criminal defense at- 
torney often could allege success- 
fully that a court was without juris- 
diction to violate the defendant 
based on noncompliance with the 
warrant requirement of Boyd and 
F.S. §948.06(1). For example, as- 
sume that the probation officer 
timely filed a sworn affidavit of vio- 
lation on the 175th day of a 180-day 
probationary sentence. Then, as- 
sume that the court signed the war- 
rant for the probationer’s arrest on 
the 178th day. If that warrant was 
not delivered to the sheriff of the 
respective county until the 181st 
day, the court would be divested of 
jurisdiction to violate the defendant. 
Only when the warrant was signed 
by a judge and then delivered to the 
sheriffs office was the warrant con- 
sidered “issued.” As a result of the 
amendment, F.S. §901.02(1) now 
reads: 

A warrant may be issued for the ar- 
rest of the person complained against 
if the magistrate, from the examina- 
tion of the complainant and other wit- 
nesses, reasonably believes that the 
person complained against has com- 
mitted an offense within the 
magistrate’s jurisdiction. A warrant is 


issued at the time it is signed by the 
magistrate.” 


The amendment has effectively 
taken away the “delivery” require- 
ment of the signed arrest warrant 
and streamlined, somewhat, the 
procedure for setting the revocation 
process in motion. 

The language of the amendment 
does not indicate whether or not it 
is to be applied retroactively. How- 
ever, the First District Court of Ap- 
peal in McNeal v. State, 741 So. 2d 
1205 (Fla. 1st DCA), seemed to in- 
dicate that the law change would 


only apply to future cases. In its per 
curiam opinion, the court cited to the 
staff analysis of the amendment, 
which read: 


The first amendment [to §901.02] 
changes this result in future cases by 
providing that the revocation process 
begins when a warrant is signed by a 
judge. Thus, a defendant’s probation 
could be revoked if the judge signs the 
warrant before the term of probation 
expires even if it is not delivered to the 
sheriff to be executed until after the pro- 
bationary period has ended.” 


Is the Amendment 
Retroactive? 

The Second District Court of Ap- 
peal has since agreed with and 
cited to McNeal in the case of 
Slingbaum v. State, 751 So. 2d 89 
(Fla. 2d DCA 2000). However, the 
two opinions may still leave crimi- 
nal defense practitioners with 
some questions about the applica- 
bility of the amendment in certain 
cases. For example, in a case where 
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a defendant was placed on probation 
before July 1998, but violated post- 
amendment, would the arrest war- 
rant still need to be delivered to the 
sheriff so that the court may capture 
jurisdiction? A plain reading of the 
limited case law would seem to in- 
dicate that the answer would be 
“no.” No matter when a defendant 
was placed on probation, if the gov- 
ernment now seeks to revoke proba- 
tion, the “delivery” requirement 
would no longer apply. 

A second scenario, and one that 
is more likely to occur, is a situa- 
tion where the affidavit of viola- 
tion was filed within a few days of 
the amendment’s effective date of 
July 1, 1999, and the judge signed 
the arrest warrant after that date. 
Is the magistrate’s signature suf- 
ficient or must the warrant be de- 
livered to the sheriff, since the re- 
vocation process was begun before 
the law changed? Unfortunately, 
there is no answer to that particu- 
lar set of facts; at least, no district 
court has written an opinion ad- 
dressing that issue. However, one 
might find direction in the case of 
Tatum v. State, 736 So. 2d 1214 
(Fla. Ist DCA 1999), a First Dis- 
trict opinion. Tatum clarified the 
holding of the Boyd court by stat- 
ing, “As the Supreme Court’s an- 
swer to the question posed by this 
court in Boyd clearly establishes, 
when the affidavit alleging a vio- 
lation of probation is filed is legally 
irrelevant; the determinative 
event for purposes of the revoca- 
tion process is delivery of the ar- 
rest warrant for execution.” The 
Tatum court was speaking about 
the “issuance” of a warrant as the 
determinative event. Since deliv- 
ery of the warrant is no longer the 
law in Florida, it can be concluded 
that the signing of the warrant is 
now the determinative event. If the 
warrant can be signed or issued in 
a timely manner post-amendment, 
one could argue that the warrant 
need not be delivered to the sher- 
iff, even if the revocation process 
begun before July 1. Still, no ap- 
pellate court has ruled on this ex- 
act issue so the question remains 
unsettled. 


Conclusion 

In the end, the criminal defense 
attorney and the prosecutor must 
continue to be extremely sensitive 
to the calendar when litigating vio- 
lation of probation cases. Always 
pay attention to the date the client 
was placed on probation and how 
much time served they were given 
credit for.'* Usually, these two fac- 
tors will decide the last day the gov- 
ernment has to set the revocation 
process in motion. 

Almost as crucial to this calculus 
are the dates the affidavit was filed 
and the warrant signed by the judge. 
Quite often, and usually in felony 
cases, there are long periods of time 
for jurisdictional requirements to be 
met. At a minimum, these types of 
cases demand that the zealous ad- 
vocate hold the government and the 
courts to the strict technical require- 
ments as set forth in statute and 
legal precedent. Similarly, attorneys 
who represent the government must 
make certain the court has the abil- 
ity to violate the probationer. The 
alert prosecutor should be aware, in 
every case, of the amount of time 
served (both on probation and in 
custody) and the maximum allow- 
able sentence for the underlying of- 
fense.°O 


1 For the purposes of this article, both 
a defendant on probation and a defen- 
dant on community control will be re- 
ferred to as “the probationer.” 

2 Young v. State, 739 So. 2d 635 (Fla. 
2d D.C.A. 1999). 

3 State v. Heath, 343 So. 2d 13 (Fla. 
1977); and Cassamassima v. State, 657 
So. 2d 906 (Fla. 5th D.C.A. 1995). 

4 See Carroll v. Cochran, 140 So. 2d 
300 (Fla. 1962). 

5 See Hopson v. State, 339 So. 2d 1152 
(Fla. 2d D.C.A. 1976); Gardner v. State, 
412 So. 2d 10 (Fla. 2d D.C.A. 1981); 
Fryson v. State, 559 So. 2d 377 (Fla. 1st 
D.C.A. 1990); Davis v. State, 623 So. 2d 
579 (Fla. 3d D.C.A. 1993); and State v. 
Hall, 641 So. 2d 403 (Fla. 1994). 

6 See Jett v. State, 722 So. 2d 211 (Fla. 
1st D.C.A. 1998). 

7 State v. Boyd, 717 So. 2d at 525. 

®’ The defendant, Dubbs, brought a 
habeus corpus proceeding, when a war- 
rant was issued for his arrest outside the 
statute of limitations. Justice Buford, 
writing for a unanimous court, held, “A 
magistrate may not issue a writ by 
merely writing out the same in legal 
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form and executing it, or putting it away 
amongst his papers, but for the writ to 
be issued, it must be executed and placed 
in motion by delivery to the proper ex- 
ecutive officer.” 

® Judge Mickle also disagreed with the 
majority's interpretation and application 
of State v. Wimberly, 574 So. 2d 1216 
(Fla. 2d D.C.A. 1991) (In Wimberly, the 
probationer had moved to dismiss based 
on untimely filing of the affidavit of vio- 
lation. However, in reversing the court 
below, the Second District held that the 
judge had signed and issued an arrest 
warrant.). The opinion does not make 
clear whether a magistrate’s signature 
is all that is required for a warrant to 
issue. See also Fryson v. State, 559 So. 
2d 377 (Fla. 1st D.C.A. 1990). Fryson is 
factually similar to Wimberly and 
equally vague as to what the term “is- 
sue” means. 

10 The holding of Boyd that timely fil- 
ing of the affidavit and issuance of the 
warrant are conditions precedent to cap- 
turing jurisdiction remains good law. 

1 Dubbs v. Lehman, 100 Fla. 799, 130 
So. 36 (Fla. 1930). 

2 Fla. H.R. Comm. on Law Enf. And 
Crime Prev., CS for SB 11 (1999) Final 
Analysis (June 14, 1999) (on file with 
committee). 

13 In Boyd v. State, 699 So. 2d 295, 298 
(Fla. lst D.C.A. 1997), the First District 
certified the following question as one 
of great public importance: “When an 
arrest warrant is signed by a judge based 
upon an affidavit alleging a violation of 
probation or community control, is de- 
livery of the warrant to the appropriate 
county sheriff for execution a necessary 
condition precedent to commencement of 
the revocation proceeding for the pur- 
pose of determining whether the pro- 
ceeding has been commenced before the 
expiration of the term of probation or 
community control?” 

4 Francois v. State, 695 So. 2d 695 (Fla. 
1997) (The court held that upon revoca- 
tion of probation, credit must be given 
for time previously served on probation 
toward any newly imposed probationary 
term for the same offense, when neces- 
sary to ensure that the total term of pro- 
bation does not exceed the statutory 
maximum for that offense.). 

15 Bragg v. State, 644 So. 2d 586 (Fla. 
1st D.C.A. 1994). 


Jason P. Herman practices crimi- 
nal defense in Orlando with Longwell & 
Cairnes, P.A. Mr. Herman received his 
B.A. in political theory from the Univer- 
sity of New York at Albany, and his J.D. 
from the University of Miami School of 
Law. 

This column is submitted on behalf 
of the Criminal Law Section, Harvey J. 
Sepler, chair, and Randy E. Merrill, edi- 
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Looking back on it, | think things turned sour 
about the time you called the judge, “Good Buddy.” 


While you're on hold, would you care 
to speak with someone else who's also on hold? 


| 
: Okay, everyone say “sustained.” 
| 
fpr 
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